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Proceedings in Memory of Commissioner 
Claude R. Porter 


On December 10, 1946, services commemorating the late Commis- 
sioner Claude R. Porter were held in the large hearing room of the 
Interstate Commerce Commission and were attended by the Commission, 
Vr. Porter’s family, many members of the Commission’s staff, rep- 
sentatives of the Maritime Commission, Federal Power Commission, 
Federal Trade Commission, Federal Communications Commission, and 
Yeurities and Exchange Commission, and numerous practitioners be- 
fore the Interstate Commerce Commission. 

Commissioner Aitchison presided. 

Mr. R. Granville Curry, President of the Association of Interstate 
Commerce Commission Practitioners, said: 


May it please the Commission: 


The members of the bar of this Commission are met to honor the 
memory of the late Commissioner Claude R. Porter, a distinguished 
public servant, whose friendly simplicity, mature judgment, stout in- 
dependence of thought, and alert concern for the public welfare will 
ever be stored affectionately in the memories of those who knew him. 

On behalf of the Association of Interstate Commerce Commission 
Practitioners, Mr. Edward H. DeGroot, Jr., Chairman of its Com- 
mittee on Memorials, has been requested to offer a resolution on this 
occasion. 

May I present Mr. DeGroot. 

Mr. Edward H. DeGroot, Jr., then said: 


May it please the Commission: 


The Association of Interstate Commerce Commission Practitioners 
has adopted certain resolutions to do honor to the memory of Commis- 
sioner Porter. I am directed to present them to this Honorable Com- 
mission : 

Resolutions 


On Saturday, August 17, 1946, all who knew the late Commissioner 
Porter were saddened at learning of his death, which resulted from a 
cerebral hemorrhage suffered two days before. The attack is believed 
to have been due to the shock of the sudden and accidental death of his 
son, Mr. George B. Porter, whose funeral services were held only a 
few hours after the Commissioner’s death. 

Commissioner Porter was born at Moulton, Iowa, July 8, 1872, the 
son of George D. and Hannah Rodman Porter. When he was five years 
of age the family removed to Centerville in that State, where he grew 
to maturity. He attended Parsons College at Fairfield, Iowa, and St. 
Louis Law School, now Washington University. Admitted to the bar 
in 1893, he began practice in Centerville, and later practiced in Des 
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Moines. Mr. Porter served in the Iowa House of Representatives fron 
1896 to 1900, and in the Iowa Senate from 1900 to 1904. 

In 1899 Mr. Porter and Miss Maude Boutin of Centerville, wer 
united in marriage. 

During the Spanish-American War, Mr. Porter served as sergeant. 
major in the 50th Iowa Infantry. 

In 1914, Mr. Porter was appointed United States Attorney for the 
Southern District of Iowa by President Wilson, and although a Demy. 
erat, was reappointed by President Harding. 

He was special prosecutor in the I. W. W. trials of 1917, securing 
the conviction of a large number of the defendants in that case, In 
1918 he resigned as Federal prosecutor for the Southern Iowa District tp 
serve as Assistant United States Attorney General in charge of the 
criminal division. From July, 1919, to October, 1920, Mr. Porter was 
Chief Counsel of the Federal Trade Commission, and later, until 1994 
was Special Counsel of that body. 

He resigned to resume law practice in Des Moines. In addition to 
practicing his profession he was a member of the Iowa State Board of 
Education from 1924 to 1928, when President Coolidge nominated hin 
to the Interstate Commerce Commission to fill the unexpired term of 
Honorable Henry Clay Hall, of Colorado, who had resigned. Mr, 
Porter was a delegate to the Democratic National Conventions in Den- 
ver in 1908; in Baltimore, 1912, and in New York, 1924. In the period 
from 1916 to 1926, he was several times chosen by his party as a can- 
didate for Governor or United States Senator, of the State of Iowa. 

He was a member of the New York Avenue Presbyterian Church 
in Washington, in which he served as an elder for a number of years 
and from which he was buried. He was a 33rd Degree Mason, and a 
member of the Cosmos Club of Washington. 

During Commissioner Porter’s eighteen years on the Interstate 
Commerce Commission, his practical experience as a lawyer, his esser- 
tial sense of fairness, and his ability to understand and disentangle 
from unimportant facts the basic issues in cases under consideration 
instilled in those practicing before the Commission an abiding con 
fidence in him. He was justly recognized as a distinguished and ai- 
mirable stalwart on a governmental agency weighed down with mat- 
ters of vital concern to the welfare of the country. 

As a lawyer he never overlooked the problems which those prac 
ticing before the Commission have in presenting their cases. His 
sympathy and friendliness toward the Bar and his attitude of help 
fulness engendered lasting appreciation and affection. His unselfish 
interest in the Association of Interstate Commerce Commission Prat 
titioners is reflected in the address which he made at the annual meeting 
of this association on October 9, 1941. 

Surviving Mr. Porter are his wife, Mrs. Maude B. Porter, and four 
daughters: Mrs. Richard Mayo and Mrs. David Stauffer, of Washing- 
ton; Mrs. George R. Hise of Des Moines, and Mrs. Donald Collins, of 
Wayne, Pennsylvania. To these we tender our deep sympathy in ther 
great loss. 
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Be it resolved: That we, the members of the Association of Inter- 
state Commerce Commission Practitioners, hereby express our pro- 
found sorrow and deep regret at the untimely death of this outstand- 
ing public servant, our friend, the Honorable Claude Rodman Porter. 
His integrity, grasp of legal principles, patience, and devotion to the 
public interest earned for him the warm affection and high esteem in 
which he was so widely held; 

Be it further resolved: That these resolutions be presented to the 
Interstate Commerce Commission with the prayer that they be embodied 
in its permanent records. 

Respectfully, I so present them. 


The Chief Counsel of the Commission, Mr. Daniel W. Knowlton 
addressed the Commission : 


May it please the Commission: 


The stirring resolutions presented by Mr. DeGroot—resolutions 
adopted by an Association whose members are closely concerned and 
in constant touch with the Commission’s decisions and tasks—bear 
splendid testimony to the fact that the self-sacrificing devotion of great 
abilities, of time, energy and all that a man has to expend, to the work 
to which he is called carries its own reward in the discerning appraisal 
of those working in close association with him. The portrayal in the 
resolutions of Commissioner Porter’s brilliant abilities as lawyer and 
Administrator, his vigorous intellectual honesty and stalwart fairness 
of judgment—these things picture the man we have known and who, 
though now gone, yet left behind his own lasting monument of fine 
accomplishments and fine record over the years of devoted service to 
the nation. I, therefore, on behalf of the Commission and, deeply 
appreciative of the privilege, support the motion of Mr. DeGroot that 
the resolutions be embodied in the permanent records of the Interstate 
Commerce Commission. 

Early in his youth chosen by the State of his birth for important 
offices, Mr. Porter quickly demonstrated the ability and qualities of 
character which so markedly fitted him for public office, and, when 
chosen for office in the Federal Government, continued without let- 
up, or pause, to develop those qualities and to apply them in the na- 
tional field with all the untiring zeal, all the fairness and straightfor- 
wardness of approach for which he was already known. Always quick 
in separating the chaff from the facts of substance in any case or 
matter presented for determination, and always forthright in stating 
his views, yet, and as the resolutions of the Association have not failed 
to appraise and mention, Commissioner Porter also possessed that ad- 
mirable quality of intellectual humility which, for the reaching of any 
final conclusions, is satisfied with nothing less than a full understanding 
and full appreciation of all sides and angles of a problem. And out- 
standing, too, along with his quickness and thoroughness of mind, his 
enviable faculty of ready grasp of the issues of substance, his essen- 
tial fairness—and, perhaps, of most importance to the enduring place 
he holds in our memories—were his friendliness of manner, his un- 
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varying spirit of helpfulness and innate courtesy, accorded withoy 
differentiation to all with whom he came in contact. 

Mr. Porter’s service as Assistant Attorney General of the Unitej 
States and as Chief Counsel of the Federal Trade Commission are yal] 
and admiringly remembered by his contemporaries, and his service o 
this Commission in the administering of the country’s vitally importan 
transportation laws—that service, brilliant in quality and rendered t 
the end without thought of self, has graven his memory deep in oy 
minds and affections. 

For relaxation from his demanding tasks on the Commission, and 
for recreative interests, Commissioner Porter depended almost alto. 
gether on his wife and family, each member of which occupied a special 
and cherished place in his affections and in his every day thoughts. His 
devotion to his only son and pride in his progress and success wer 
immeasurable. To those of us who have worked under the helpful and 
kindly guidance of Commissioner Porter the depth of that devotion and 
pride is measurable only by the bigness of the man—by the faithfulnes 
with which, in all his work and relations, he adhered to the high stani- 
ards set for himself. 


Response by Commissioner Aitchison 


Commissioner Clyde B. Aitchison made the following response for 
the Commission : 


We have convened once more to express our affectionate regard 
for the memory of a beloved, respected, and most useful colleague who 
has been called away from us by death. We are grateful to those who 
join with us in the spirit of this simple service. The moving words of 
the Resolution of the Association of those who as practitioners at our 
bar are in daily association with us, and knew Commissioner Porter 
well, and the altogether fitting support given it by our Chief Cou. 
sel, leave little to be added by us, except once more to voice our deep 
and continuing sense of personal loss, and our keen and. understanding 
sympathy for those dear to our departed brother, whom he has left 
behind for a while. 

We felt bereft when, on the morning of August 17 last, we learned 
that our colleague for many years, Claude Rodman Porter, had departed 
this life, less than two full days after we were stunned by word that 
he had been stricken at his post of duty, while temporarily acting 
our chairman. We then endeavored, inadequately, we know, to expres 
our thoughts, and to that end spread the following Resolution upo 
our minutes: 

With profound sorrow we record the death of our beloved 
and respected colleague and brother, the Honorable Claude Rod. 
man Porter, which occurred in the city of Washington about 0 
o’clock on the morning of August 17, 1946. 

Commissioner Porter became a member of the Commission 0 
January 28, 1928, to fill the unexpired term of Commissioner Henry 
C. Hall, and served under three successive reappointments until 
his death, a period of 18 years and 201 days. During the yea 
1932 he served as Chairman. 
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Without Mr. Porter was admitted to the Iowa bar in 1893, and first 
; practiced law at Centerville, Iowa. He enlisted and served in the 
United 50th Iowa Infantry Volunteers during the Spanish-American War. 
are Well He served in both branches of the Legislature of the State of Iowa, 
vice on two terms in the lower House, 1896-1900, and one term in the 
portant Senate, 1900-1904. During such service he was the youngest mem- 
lered to ber of those branches. He also served under appointment by 
Mm our President Wilson as United States District Attorney for the South- 
ern District of Iowa, 1914-1918, and in 1917 came into national 
on, and prominence as Special Assistant Attorney General of the United 
" alto. States in charge of the prosecution of the Industrial Workers of 
Special the World. Then he was appointed an Assistant Attorney General 
ts. His of the United States, and served until July 16, 1919, when he re- 
reer signed and became successively Chief Counsel and special counsel 
ful and of the Federal Trade Commission. In 1924 he resumed the prac- 
ton and tice of law at Des Moines, and continued until his appointment as 
ifulnes a member of this Commission, meantime serving as a member of 
1 stand. the State Board of Education of Iowa and Master in Chancery of 
the United States District Court. 

The fine personal qualities of our departed brother, his straight- 
forward and forceful manner, his friendliness, his industry and pro- 
fessional skill, his integrity, forthrightness and fairmindedness, 
his wide grasp of legal principles, his sound judgment and his de- 

regard votion to the public interest, won the affection and esteem of all and 
rue who endeared him to all those who came into association with him, 
ose who whether members of the Commission and its staff, or persons having 
ords of official relations with him. As public servants we have been in- 
at our spired by the high ideals he exemplified and his splendid achieve- 
Porter ments in his long life of public service. Our intimate daily con- 
 Coun- tacts with him have made our lives better. His sudden death we 
ar deep deplore, as a great loss not only to the Commission, but to the 


tanding country. 
1as left 
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According to usage, the Commission advised the Chairman of the 
learned Committee on Interstate Commerce of the Senate, and the Chairman 
eparted of the Committee on Interstate and Foreign Commerce of the House 
rd that of Representatives, of the death of our colleague. Senator Wheeler, 
ting a Chairman of the former Committee, responded : 

Xpress 


on A copy of your letter of August 19th has just been received 


by me notifying me of the death of Hon. Claude Porter. 

It is needless for me to tell you that I deeply regret his pas- 
beloved sing. I first met Claude Porter when he was Assistant Attorney 
le Rod. General in the Wilson Administration. I formed a high opinion 
bout 9 of him at that time. Later as a member of the Interstate Com- 
: merce Committee of the Senate, then as its Chairman, I followed 
s10n on his work very closely. Claude Porter was an honest, intelligent 
Henry public servant. He served the Government with great credit to 
s until himself and to the people of the nation, and his advice will be 
1e year greatly missed by members of Congress. 
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The Chairman of the House Committee, Representative Lea, replied: 

I appreciate yours of the 19th advising me of the passing of 
Commissioner Porter. 

I consider him worthy of all you say about him. I have know 
him for a good many years. It was always a pleasure to meet hin 
I had the utmost confidence in him in all his responsibilities jy 
the great position as a member of the Interstate Commerce (om. 
mission. 

As long as I live I will recall him as one whose good friend. 
ship I shall always cherish. 


In the final sentence of the graceful reply of Chairman Lea he 
voices the sentiment held by each of us, resulting from our long and 
intimate personal contact with Commissioner Porter: As long as w 
live we will recall him as one whose good friendship we shall always 
cherish. And voicing our pride in his fine equipment for his high of. 
fice and the diligence and faithfulness with which he met his myriad 
responsibilities and innumerable daily duties, with Senator Wheeler 
we point to him as an honest, intelligent public servant, who served his 
Government with great credit to himself and to the nation. 

There was much of the stoic in his philosophy, and this was exen- 
plified in the final crisis of his life. Despite the cumulative effects of 
the long, arduous, continuously grinding, anxious war years, throughout 
the heat of a Washington summer, because the work of the Commission 
laid a heavy responsibility upon him he remained at his place of 
duty, even when great personal grief shocked him, until, overtaxed by 
it all, he fell at his post. His action spoke for him words he was too 
proud to say; but centuries before Laelius the Wise said them for him: 
‘*T had no right by reason of any personal misfortune to be withdrawn 
from a duty which I had regularly performed, as long as I was well; 
nor do I think that anything that can happen will cause a man of 
principle to intermit a duty.’’ 

As is well known, it is our custom to add the portraits of members 
of the Commission when their service terminates, to those of their pre- 
decessors, in a cabinet between our main hearing rooms. The portrait 
of Commissioner Porter has been added to those of his illustrious pre 
decessors—men to whom all of us now sitting are debtors for their 
high principles and ideals of public service, and men whose best tradi- 
tions our brother worthily carried on and endeavored to advance. We 
invite your study of the likeness of the well-balanced man whom today 
we commemorate. May the dignity and clarity of thought, and the 
uprightness of character, and kindliness of soul which the artist has 
so well caught in this portrait, serve as we pass it with a look ora 
glance, to inspire in you, as it will in us, a like devotion to service and 
lofty ideals. : 

Mr. Curry and Mr. DeGroot, as representatives of the Association 
of Interstate Commerce Commission Practitioners, and Mr. Chief Coun- 
sel Knowlton: the Commission now directs that the Resolution you 
have presented and supported be received, and that it be made a part 
of the permanent records of the Commission. As a further mark of our 
deep respect and affectionate regard for our colleague, the Commission 
now adjourns. 
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The Application of the Antitrust Laws 
To Regulated Industries 


By Exvmer A. SuirH* 
Senior General Attorney, Illinois Central System. 


An eternal question in economies, and consequently in legislative 
policy and law, is whether competition or regulation better protects the 
public interest in commerce and industry. 

Students of public utility law have assumed that the state legisla- 
tures and the Federal Congress made the choice between what Chief 
Justice Stone once called ‘‘rival philosophies,’’! in so far as public util- 
ties and carriers are concerned, when they passed laws providing for 
the comprehensive regulation of utilities and carriers. 

But the antitrust division of the United States Department of 
Justice now thinks otherwise. That division is now urging for the first 
time in almost half a century that carriers regulated by the Interstate 
Commerce Commission in respect to rates are subject to regulation in 
respect to the same rates by the division through its power to enforce 
the Sherman Antitrust Act. This contention raises novel and important 
questions of great concern, not only to carriers but to shippers. It 
presents the question whether the nation’s carriers are to be subjected 
to two different and inconsistent policies of regulation, one administered 
by an agency of Congress, and the other by an agency of the Executive. 

This section in October, 1932, discussed a committee report on the 
applicability to public utilities of the antitrust laws. The committee 
concluded that the Federal government should adopt, as to carriers sub- 
ject to regulation by the Interstate Commerce Commission, and as to 
public service companies generally, the principles sustained almost 
uanimously by the state courts that the state antitrust laws are not 
applicable to public service companies subject to control by public 
utility commissions.” 

At the time this report was written, some thirty-five years had 
elapsed since the decisions of the Supreme Court in 1897 and 1898 in the 
Trans-Missouri and the Joint Traffic cases, in which the court applied 


*Mr. Smith was formerly President of the Association of Interstate Com- 
merce Commission Practitioners. His address is reprinted from the November 
21, 1946, issue of Public Utilities Fortnightly and was delivered before the Public 
Utility Law Section of the American Bar Association at Atlantic City, N. J., at 
Its session, October 28-November 1, 1946. 

1 United States v. Trenton Potteries, 273 U. S. 372, page 398; see also address of 
Hon. Clyde B. Aitchison before the Portland, Oregon, Chamber of Commerce, de- 
livered on April 24, 1944, on “After the War Is Over—Transportation Problems,” 
Vol. XI, ICC Practitioners’ Journal, May, 1944, page 743. 

2Section of public utility law, American Bar Association annual meeting, Oc- 
tober 10, 11, 1932, Washington, D. C. Report of committee on the applicability to 
public utilities, especially in the field of transportation, of the antitrust laws, and 


oe fundamental principles involved in the light of the development of regulatory 
ontrol. 
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the Sherman Antitrust Act to the railroads.* The court there held 
that agreements among railroads, giving to rate bureaus the power to 
fix and maintain rates and to impose fines for failure to comply with 
the terms of the agreements, were in restraint of trade and therefore 
illegal. 

The antitrust division took the first real step in forty-five years 
to subject railroads to the provisions of the Sherman Act in respect to 
rates when it sought indictments in 1942 against railroad traffic officers 
for violations of that act. Other government officers, however know- 
ing the part that the railroads would play in an offensive war, persuaded 
the Attorney General to discontinue the proceedings.® Suits were later 
brought by the state of Georgia and by the Department of Justice 
against various railroads, charging them with violations of the Anti- 
trust Act in the maintenance of their rate bureaus and in their rate- 
making procedures.® 

The antitrust division now would engraft upon the regulatory sys- 
tem provided for in the Interstate Commerce Act and administered by 
the Interstate Commerce Commission, some kind of regulatory system 
conjured up by the antitrust division and within its sole control—a 
system, moreover, as I shall later point out, diametrically opposed to 
the principles of regulation evolved by the Interstate Commerce Com- 
mission over a period of sixty years, and to the purposes of the Declara- 
tion of National Transportation Policy. 

Let us consider at this point the setting within which the Trans- 
Missouri and the Joint Traffic cases were decided, the changes since 
made in the Interstate Commerce Act, and in rate bureau procedure. 

The Interstate Commerce Act became a law on February 4, 1887. 
But by virtue of judicial decisions in the decade which followed its en- 
actment, the commission, to use its own language,’ 





8 United States v. Trans-Missouri Freight Assn. 166 U. S. 290, decided March 
22, 1897; United States v. Joint Traffic Assn. 171 U. S. 505. 

4 During this period of forty-five years the Department of Justice brought only 
two cases under the Antitrust Act against the railroads which directly challenged 
their rate-making procedures. These cases were dismissed by the department fol- 
lowing action by the Interstate Commerce Commission. Decrees and Judgments 
in Federal Antitrust Cases, pages 243-245, 469. See also Annual Report of Attorney 
General for the year ended 1910. ‘ 

5 These threatened prosecutions of the railroads and their officers and the posi- 
tion taken by the government officials in Washington having to do with transpor- 
tation, are referred to in the statements made by the late Joseph B. Eastman in 
the course of the hearings before the Committee on Interstate and Foreign Com- 
merce, U. S. Senate, 78th Congress, Ist Session, on S. 942; A Bill to Amend the 
Interstate Commerce Act and to Provide for Agreements between Common Car- 
riers by Railroad, etc., pages 819-884, and particularly pages 852-860. See also the 
statement made by Thurman Arnold, pages 213-285. - 

6State of Georgia v. Pennsylvania Railroad Co. et al. 324 U. S. 439 (original 
suit); United States v. Association of American Railroads, et al. U. S. District 
Court, Lincoln, Nebraska, 4 FRD 510. 

7 Eleventh annual report of Interstate Commerce Commission for the year 
1897, page 51; C. N. O. & T. P. Ry. Co. v. Interstate Commerce Commission 162 
U. S. 284 (1896); Interstate Commerce Commission v. Ala. M. Ry. Co. 168 U. S. 
144 (1897); C. N. O. & T. P. Ry. Co. v. United States, 167 U. S. 479 (1897), The 
Maximum Rate Case. 
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. ceased to be a body for the regulation of interstate carriers. 
It is proper that Congress should understand this. The people 
should no longer look to this commission for a protection which 
it is powerless to afford. 


It is not to be wondered that the Supreme Court, having first 
through its decision in the Maximum Rate Case® rendered the com- 
mission powerless to fix rates, reached the conclusion in these old 
antitrust cases that the country must look to competition to protect the 
public interest in the matter of rates. And the Solicitor General in his 
argument in these cases made the most of this point. He said in the 
concluding paragraph in the government’s brief : 


As the law now stands, the commission has no power to pre- 
seribe or enforce rates. Competition secures reasonableness. The 
law enforces uniformity. In Interstate Commerce Commission v. 
Railway Co. 167 U. 8S. 479, the court held that if Congress had 
intended to give the commission power over rates, it would have 
done so in unmistakable language. So too when Congress sees fit 
to take the railroads out of the operation of the natural laws of 
trade, it will do so, and for independent competition will substi- 
tute government regulation. 


That Congress has done this very thing is shown by the legislative 
history of the Interstate Commerce Act.® It is only necessary here 
to refer to the changes wrought in the act by the Hepburn Act of 1906, 
which first gave the commission the power to fix maximum rates; the 
Mann-Elkins Act of 1910, which gave the commission the power to 
suspend rates pending an investigation of their reasonableness; the 
Transportation Act of 1920, which gave the commission the power to 
fix minimum rates, to control the issuance of securities, to authorize 
abandonments, construction, and extensions; the Motor Carrier Act of 
1935, which subjected motor carriers to regulation; the Transportation 
Act of 1940, which gave the commission the power to regulate water 
carriers, and which prohibited discrimination between territories; and 
lastly the act of 1942, which gave the commission the power to regulate 
freight forwarders. This is but a thin outline of a few of the far- 
reaching and fundamental changes made in the act since the Trans- 
Missouri and the Joint Traffic cases were decided. 

The Transportation Act of 1920 introduced, as the Supreme Court 
has so many times declared,!° a new policy of interstate commerce legis- 
lation. That policy is an affirmative one. It emphasized the aim of 
establishing an adequate national transportation system. This purpose 
Was confirmed and strengthened in the elaborate Declaration of Na- 


es N. O. & T. P. Ry. Co. v. United States, 167 U. S. 479. 
- Hon. Clyde B. Aitchison, “The Evolution of the Interstate Commerce Act, 
1897-1937, George Washington Law Review, Vol. V, March, 1937, page 289. 

10 Railroad Commission of Wisconsin v. C. B. & Q. R. R. Co. 257 U. S. 563; 


New England Divisions Case, 261 U. S. 184: Dayton-Goose Creek R. R. Co. v. 
United States, 263 U. S. 465. 
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tional Transportation Policy found in the Transportation Act of 1940. 
This declaration has a most important bearing upon the question we are 
here considering. 

Congress declared it to be the National Transportation Policy 


to provide for fair and impartial regulation of all modes of trans- 
portation subject to the provisions of this act, so administered as to 
recognize and preserve the inherent advantages of each; to promote 
safe, adequate, economical, and efficient service and foster sound 
economic conditions in transportation and among the several ear- 
riers ; to encourage the establishment and maintenance of reasonable 
charges for transportation services, without unjust discriminations, 
undue preferences, or advantages, or unfair or destructive com- 
petitive practices. 


This policy is directed 


all to the end of developing, coordinating, and preserving a na- 
tional transportation system by water, highway, and rail, as well 
as other means, adequate to meet the needs of the commerce of the 
United States, of the postal service, and of the national defense. 


But Congress did not stop with a statement of the end to be achieved. 
It especially provided that all the provisions of the Interstate Commerce 
Act shall be administered and enforced with a view of carrying out this 
declaration. Congress has announced no such policy with respect to 
any other segment of our national economy. This declaration is a con- 
gressional recognition of the sharp distinction between the carrier in- 
dustry, an industry affected by the public interest, and manufacturing 
and private enterprises generally which have heretofore been free from 
such regulation as we now find in the carrier and public utility field. 

The many amendments to the act beginning with 1906 have made 
it an effective instrument for the regulation of carriers. The regulation 
now administered by the Interstate Commerce Commission under the 
provisions of the act is all pervasive. It controls every carrier activity 
which in any way affects the public interest. 

Under the act the commission’s jurisdiction now includes railroads, 
sleeping-car, express, and pipe-line companies, common and contract 
motor and water carriers and freight forwarders. If the commission 
finds that a rate exceeds a reasonable maximum rate, the commission 
reduces it. If the rate is less than a reasonable minimum rate, the 
commission increases it. If it is unjustly discriminatory or unduly 
prejudicial, the commission requires the removal of the discrimination 
or prejudice. If unlawful rates resulted in damages in the past, the 
commission awards damages. If carriers propose to increase or reduce 
their rates, the commission has the power to suspend such rates pending 
a determination of their lawfulness. ; 

There is no wrong that railroads, motor or water carriers can 1m- 
pose upon the shippers or travelers of this country for which no remedy 
exists under the Interstate Commerce Act. As the Supreme Court 
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itself has said,’! the act embodies a remedial system which is complete 
and self-contained. 

The antitrust division as late as 1940 believed that the regulation 
of carriers provided for in the Interstate Commerce Act protected the 
public interest, for it said’? in a brief filed in the Supreme Court: 


In other words, in the case of the railroads, there has been a 
substitution of government regulation for competition as a means 
of protecting the public interest. 


The Supreme Court, when it came to decide this case, said: 


Congress has not, in its regulatory scheme [respecting broad- 
casting], abandoned the principle of free competition, as it has 
done in the case of railroads, in respect of which regulation in- 
volves the suppression of wasteful practices due to competition, 
the regulation of rates and charges, and other measures which are 
unnecessary if free competition is to be permitted. 


What precedents in economics and in law hang upon the decision 
of one justice! The decision of the Supreme Court in the Trans-Mis- 
souri Case was by a 5-to-4 vote; the decision in the Joint Traffic Case 
was by a 5-to-3 vote. Justice Brewer, who voted with the majority in 
the Trans-Missouri and Joint Traffic cases, said later’ that, upon a 
further examination which had not disturbed the conviction that these 
cases were rightly decided, he thought that in some respects the reasons 
given for the judgments could not be sustained. 

The recent decision of the Supreme Court in the antitrust suit 
brought by Georgia,’* in which the court held that it had original juris- 
diction, was by a 5-to-4 vote. 

This nation, after long deliberation and consideration by Con- 
gress,° embarked sixty years ago upon a policy of regulation of rail- 
road rates. This policy was adopted after the nation had found by a 
bitter experience that competition did not protect the public interest. 


As the late Federal Coordinator of Transportation, Joseph B. 
Eastman, said in one of his reports :1¢ 


Experience has shown that in transportation free and open 
competition without let or hindrance does not protect the public 
but instead does it harm. For many years we tried it with the 
railroads and it did not work.... It was these abuses of compe- 
tition which were mainly responsible for the creation, of the Inter- 


_ 


11 Terminal Warehous 


e Co. v. Pennsylvania Railroad Co. 297 U. S. 500, page 514. 
a Communic i 
/ 


ations Commission v. Sanders Brothers Radio Station, 309 


13 Northern Securities Co. v. United States, 193 U. S. 197, page 36l. 
, State of Georgia v. Pennsylvania Railroad Co. et al. 324 U. S. 439 (original 
a Sharfman: The Interstate Commerce Commission, Part 1, pages 10-19. 
3 Third Report, House Document No. 89, 74th Congress, Ist a ny January 
, 1935. See also report dated March 10, 1934, Senate Document No. 152, 73rd Con- 
&ress, 2nd Session. 
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state Commerce Commission in 1887, as a reading of its first annual 
report will plainly show. 


The decisions of the commission dealing with the rates of motor 
carriers disclose that the kind of competition which the antitrust division 
would substitute for the regulation provided for by Congress was more 
recently tried out in the motor carrier industry and was again found 
wanting. The commission said in one of these cases :'7 


The evidence of respondents (motor carriers) . . . reveals that 
the motor carrier industry in this territory is in a demoralized 
condition, due principally to conflicting rates and practices, the lack 
of unity among respondents, and continuing rate wars. There ean 
be no doubt that the rate structure is filled with inequalities and 
incongruities. 


A study of the history of regulation of water carriers will disclose 
precisely the same situation: the total failure of competition to protect 
the public interest, and the substitution of regulation for competition.” 

An examination of the amendments to the Interstate Commerce 
Act made during the last four decades, the reports of the congressional 
committees and the congressional debates which led to these amendments, 
and the annual reports of the commission, show that every amendment 
has been a step away from the theory’® that ‘‘competition must con- 
tinue to be the keystone of our governmental policy in transportation,”’ 
as urged by the antitrust division, and towards regulation as that key- 
stone. 

A study of the Interstate Commerce Act, which now embraces 210 
printed pages, its history, and its administration by the commission, 
will demonstrate that the act was intended by Congress to provide, and 
in its actual day-by-day application by the commission provides, within 
human limitations, a complete protection of the public interest. There 
are no gaps in that protection which remain to be filled in by the anti- 
trust division. 

The railroads, following these old decisions, dissolved the rate bu- 
reaus condemned by the court, and established new bureaus under 
articles of association which very substantially changed the procedure 
which had theretofore been followed. The railroads withdrew from 
the rate bureaus the power to fix rates and to assess fines. The pro- 
cedure, developed over a period of five decades, generally provided for 
conferences among railroads and shippers respecting rates. The right 
of each railroad to determine for itself what rate it will establish is 





17Central Territory Motor Carrier Rates, 8 MCC 233. ae 

18 “The Development of Federal Regulatory Control over Water Carriers,” by 
Erle J. Zoll, Jr. Vol. XII, J. C. C. Practitioners’ Journal, March 1945, page 552. 

19 Justice in Transportation, by A. C. Wiprud, formerly special assistant to the 
Attorney General. 








recen 

ubli 
Sth 
consic 
Inter: 
of th 
Sessic 
Pany 
H 


> 
2536. 








aeoer rs 


52. 
to the 





DECEMBER, 1946 187 








recognized and has been freely exercised.2° The procedure reflected 
the response of both carriers and shippers to the sweeping changes made 
in the Interstate Commerce Act in the years that followed 1906, and to 
the recognition by both carriers and shippers that they occupy a place 
of responsibility for the effective and fair administration of that act. 

It is significant that the commissign in its annual report for 1898 
—the very year in which the Joint Traffic Case was decided—as well as 
in later reports, referred to these rate bureaus, and said that it was dif- 
ficult to see how railroads could be operated, with due regard to the 
interests of the shippers and the railroads, without concerted action of 
the kind afforded through the bureaus. The commission in 1944, forty- 
six years later, again considered the place of rate bureaus in the regu- 
latory scheme and said that there was danger that undue breadth in 
applying the antitrust act would interfere with carrying out the Declar- 
ation of National Transportation Policy against ‘‘unfair and destructive 
competitive practices. ’’*? 

The late Commissioner Eastman, in the course of his statement be- 
fore the Senate Committee on Interstate Commerce in 1943,22 said with 
his usual insight and wisdom: 


I am wholly convinced that if the carriers of the country are 
to respond to the duties and obligations imposed upon them by the 
Interstate Commerce Act, and if the rate structure is to be rea- 
sonable, free from unjust discrimination or undue preference and 
prejudice, as simple and consistent as may be, reasonably stable, 
and sufficient for the financial needs of private ownership and op- 
eration, the carriers must be in a position to consult, confer and 
deal collectively with many phases of the matter, and that while 
the ultimate right of the individual action should be scrupulously 
preserved, it is desirable that such action should not be taken with- 
out prior notice to fellow carriers and shippers and an opportunity 
for them to express their views. 





20 The procedure followed by rate bureaus has been described at length in the 
recent report of the Board of Investigation and Research on rate-making and rate- 
publishing procedures of carriers, November 29, 1943, House Document No. 363, 
/8th Congress, Ist Session, and in the hearings before the congressional committees 
considering bills to regulate rate bureaus: Hearings before Senate Committee on 
Interstate Commerce, 78th Congress, Ist Session, on S. 942; before a subcommittee 
of the House Committee on Interstate and Foreign Commerce, 79th Congress, Ist 
Session, on H. R. 2536; and Report No. 1212, 79th Congress, Ist Session, to accom- 
pany H. R. 2536; hearing before the Senate Committee on Interstate Commerce on 
H. R. 2536, and Report No. 1511, 79th Congress, 2d Session, to accompany H. R. 
2536. See also annual report of Interstate Commerce Commission, 1897, page 98. 

21 The commission’s annual report for the year 1945 repeats what it said in its 
annual report for 1944 respecting rate bureaus. The commission some twenty-five 
years ago at the request of the Senate conducted an investigation of a western 
rate bureau, found that it serves many useful purposes, promotes economy and 
efficiency, is of advantage to shippers as well as carriers, and that its operation tends 
to obviate or remove the discrimination which the law condemns. (In Re Trans- 
continental Freight Bureau, 77 I. C. C. 252.) 

22 Hearings before Senate Committee on Interstate Commerce, 78th Congress, 
Ist Session, on S. 942, page 875. 
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It would seem that some weight should be given to the judgment of 
the commission and its members in such a matter, with their sixty years 
of experience in the problems and complexities of rate making. 

The complaint which the antitrust division now makes is that the 
railroads through these various rate bureaus and conferences engage in 
collective action respecting rates. The division contends that freight 
rates must be made by individual railroads acting alone and without 
regard to the interests of other railroads, shippers on other railroads, 
and shippers in other territories, and without regard to the standards 
of rate making found in the Interstate Commerce Act. 

Let us consider, therefore, the reasons for the rate bureau pro- 
eedure.2* The maintenance of rate bureaus, which provide a medium 
through which railroads and shippers may consult and confer with 
one another respecting rates, and reach a conclusion respecting rates 
that will conform to the standards laid down in the Interstate Commerce 
Act, is imperatively required in the effective administration of that 
act. 

The act sets up standards of rate making which constitute the 
very heart of the act, to the attainment of which standards the act is 
directed. Rates must be reasonable. They must be nondiscriminatory. 
They must not be unduly prejudicial or preferential. The division 
contends that these standards are for the guidance of the Interstate 
Commerce Commission alone, and that the railroads may not under the 
Antitrust Act collectively consider whether a proposed rate which may 
affect all railroads and all shippers in a given region or in several 
regions is reasonable or discriminatory. 

The Assistant Attorney General in charge of the antitrust division 
in a recent interview” said that the division contends that the legisla- 
tive power to prevent discrimination should not be delegated from the 
commission to some private group. Congress, recognizing the dis- 
tinction between the transportation industry and other industries, has 
set up standards of rates—standards of pricings—for the transportation 
industry. The commission applies these standards in the cases as they 
come before it. It ought to be plain that the standards which control 
the commission in fixing lawful rates are the standards which the car- 
riers themselves, to the best of their ability, must follow when they 
initiate rates. 

The initiation of rates by carriers under these standards is an in- 
tegral part of the rate-making procedure contemplated by the Inter- 
state Commerce Act. The whole process of rate initiation by the car- 
riers, and the review of those rates by the commission, is a seamless 
web, and cannot be separated, the carriers controlled in their initiation 
by theories of competition enforced by the antitrust division, and the 





23 Thurman Arnold, formerly Assistant Attorney General in charge of antitrust 
prosecutions, said, in the course of a statement which he made before the Senate 
Committee on Interstate Commerce which was considering S. 942, that the whole 
conference method of making rates had been built up through government ac- 
quiescence. (Hearings before Senate Committee on Interstate Commerce, 78th Con- 
gress, Ist Session, on S. 942, page 231.) 

24 Daily Traffic World, October 8, 1946. 
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commission testing the rates by different standards—those found in 
the act. It is impossible for regulation to have even a semblance of 
success on any such theory. Regulation does not begin with the com- 
mission. Congress intended it should begin with the carriers when they 
initiate rates. Otherwise the establishment of rates by carriers would 
be an invitation to litigation, and a burden upon shippers, carriers, and 
the commission. 

The commission more than twenty years ago said that the railroads, 
in the performance of the duty imposed upon them of initiating rates, 
must exercise judgment and discretion by a like resort to existing facts, 
circumstances, and conditions in the first instance, just as the com- 
mission must later do when rates are brought in question before it.?5 
The rate bureau procedure now attacked enables the carriers to do this 
very thing.?¢ 

The antitrust division in contending that rates should be made 
by the individual carriers based upon individual needs—an argument, 
by the way, made by the Solicitor General fifty years ago in the 
Joint Traffic Case—overlooks the fact that the rates of an individual 
railroad are but an integral part of what is becoming a national rate 
structure. The Declaration of National Transportation Policy in the 
Transportation Act of 1940, and particularly the amendments by that 
act to § 3 of the Interstate Commerce Act, dealing with discrimination 
between territories, shows that Congress now intends that the rate 
structure in this country should be treated more from the standpoint 
of the needs of the nation as a whole, and less from the standpoint of 
the interests of one region or of an individual carrier. 

The commission has recently said that the rate structure of this 
country is not a loose aggregation of separately established rates, but 
a single entity composed of related rates.27 It gave emphasis to this 
point in its recent decision in the Class Rate Case.28 The rates which 
together make up a rate structure necessary to satisfy both the stand- 
ards prescribed by law and the legitimate requirements of commerce are 
interrelated and interdependent to an extent not generally appreciated 
by those who are not called upon to deal with them.2® 

The commission as long ago as 1903 first announced* the principle 
that in fixing rates the commission would have regard not altogether to 
any one particular railroad but to the entire situation, and would con- 
sider the effect of whatever order it might make upon all the railroads. 





25 Anadarko Cotton Oil Co. v. A. T. & S. F. Ry. Co. 20 1. C. C. 43, page 50. 
The commission has recognized in a long line of cases that the carriers are just as 
much an instrument for the administration of the act as is the commission. Bone 
Dry Fertilizer Co. v. A. & C. L. Ry. Co. 186 1. C. C. 124, page 128; see also Export 
and Import Rates, 205 I. C. C. 511, page 522; Lake Cargo Coal Cases, 139 I. C. C. 
307, page 391; El Paso & S W. Ry. Co. v. Arizona Comm. 51 Fed. (2d) 573, page 
2/0; Lime Rock from Sugar Factory, Utah, to Idaho, 231 I. C. C. 278, page 281. 

. *6Commissioner Aitchison has commented to this effect. Hearings before House 
Committee on Interstate Commerce on H. R. 2536, page 14. 

pen Summer & Co. v. Erie Railroad Co. 262 I. C. C. 43, page 49. 

™ Class Rate Investigation, 1939, 262 I. C. C. 447, page 690; —— Fed Supp—. 

29 Report No. 1212, 79th Congress, Ist Session, to accompany H. R. 2536. 

30 Proposed Advances in Freight Rates, 9 I. C. C. 382. 
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This principle has been written into the act by an unbroken line of de- 
cisions,*1 and Congress has many times amended the act without chang- 
ing this interpretation. 

These decisions, and now the act itself, emphasize the the duty of an 
individual carrier in proposing rate changes to consider how those 
changes would compare with the rates of other carriers in the same and 
in other territories, and particularly with rates and rate relationships 
fixed by the commissicn, how they would affect rate relationships and 
shippers on other railroads and in other territories, how they would 
affect the rate structure and consequently the revenues of the carriers as 
a whole, whether they would strengthen or weaken an adequate system 
of transportation. These matters cannot be intelligently or fairly de- 
termined by one carrier acting in a vacuum. 

The commission has many times held that individual carriers in 
their own interests are not free to jeopardize the revenues of the car- 
riers generally.42 The division seems utterly unable to sense the af- 
firmative and constructive policy found in the Declaration of National 
Transportation Policy, which looks to the maintenance of an adequate 
system of transportation. The policy of regulation which the division 
would enforce is destructive, and reckons not at all with the declared 
policy of Congress and with the principles of rate making developed 
by the commission through case law.** 

The division, while recognizing that rates should conform to the 
Interstate Commerce Act, sets up its own and a single standard of rate 
control, to be effected through the enforcement of the Antitrust Act: 
That rate shall be competitive. This standard is not found in the In- 
terstate Commerce Act. The division apparently contemplates unre- 
strained and unbridled competition, something which the commission 
has opposed for almost sixty years. It further contends that there is 
a zone of reasonableness between a reasonable maximum and a reason- 
able minimum rate, and that within this zone the standard of the di- 
vision, and enforced by the division, shall control. 

But the Declaration of National Transportation Policy is specif- 
ically directed, among other things, to the establishment not of com- 
petitive charges, but of ‘‘reasonable charges, without unjust discrim- 
inations, undue preferences, or unfair or destructive competitive prac- 
tices.’’ This policy is to be administered by the commission, not the 


31 Receivers and Shippers Assn. v. C. N. O. & T. P. Ry. Co. 18 I. C. C. 4%, 
page 464; New England Lumber Rates, 43 I. C. C. 641, page 653; Holmes & Hallo- 
well Co. v. G. N. Ry. Co. 60 I. C. C. 687, page 708; Coke from Southern Points, 204 
1. C. C. 767, page 773; General Commodity Rate Increases, 1937, 223 |. C. C. 657, 
page 774; Property Owners’ Committee v. C. & O. Ry. Co. 237 I. C. C. 549, pages 

40. 

82 Trunk Line and Ex-Lake Iron Ore Rates, 69 I. C. C. 589, page 164; Trans- 
Continental Cases of 1922, 74 I. C. C. 48, page 71; Iron and Steel Articles from 
New Orleans, La. 74 I. C. C. 146, page 152. . 

33 Salt from Louisiana Mines to Chicago, 66 I. C. C. 81, page 93; Proportional 
Rates on Grain and Grain Products, 74 I. C. C. 341, page 343; Sugar Cases of 1922, 
81 I. C. C. 448, page 472; Increased Railway Rates, Fares, and Charges, 248 |. C.C. 
545, pages 562-571, 609; Consolidated Freight Classification Cases, 262 1. C. C. 447, 
page 511; New Automobiles in Interstate Commerce, 259 I. C. C. 475, page 555. 
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division. There will be times when carriers cannot obtain maximum 
rates, because of carrier or market competition, or other factors. But 
fundamentally the statutory standard of a reasonable maximum rate, not 
something less, protects the public interest and the carriers at the same 
time. If rates exceed reasonable maximum rates, the commission reduces 
them, as it has many thousands of times. 

The division complains because the railroads in the making of rates 
consider the interests of the railroads as a whole. The division here 
comes in sharp conflict with the principles that the commission has 
evolved over a period of sixty years in its administration of the act. 
The commission recently said :*4 


While § 15a of the Interstate Commerce Act . . . is not now in 
the form in which it was originally enacted in the Transportation 
Act, 1920, and no longer contains the provision for the recapture 
of excess earnings, it still clearly recognizes the principle that we 
must, in prescribing just and reasonable rates, consider the needs 
of the railroad transportation systems as a whole, by its insistence 
upon the ‘‘need, in the public interest, of adequate and efficient 
transportation service’’ and the ‘‘need of revenues sufficient to en- 
able the carriers, under honest, economical, and efficient manage- 
ment, to provide such service.’’ As we found by practical ex- 
perience, long before there was any § 15a, ‘‘adequate and efficient 
transportation service’’ cannot be provided, and revenues sufficient 
for that purpose cannot be supplied, if attention be confined to the 


earnings of the best situated and most prosperous railroad com- 
panies. 


If this is a sound principle of rate making for the commission, it 
is a sound principle of rate making for the railroads to follow in the 
initiation of rates. 

What is the reason why the antitrust division, after a lapse of al- 
most fifty years, now takes the position that the Antitrust Act applies 
to the rate-making procedures which the carriers have developed for 
the purpose of complying with the standards laid down in the Interstate 
Commerce Act? 

It is essentially a distrust of the regulatory process and of the tri- 
bunal vested by Congress with the power and the duty to administer 
that process. An examination of the addresses and statements made, 
and the books written, in the past few years by officers of the antitrust 
division makes it clear that in the opinion of the division the Interstate 
Commerce Act has failed in its high purposes, and that the administra- 


_—_—_. 


54 General Commodity Rate Increases, 1937, 223 I. C .C. 657, page 744. 
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tion of the act by the commission has not protected the public interest.** 
The division seems to be unable to recognize the difference between 
a regulated and an unregulated industry. It has never understood 
either the meaning of regulation, the regulatory processes, or the pur- 
poses of regulation. 

The officers of the division have been prone to use the phrases, 
‘‘excessive rates’’ and ‘‘discriminatory rates,’’ the implications being 
that the regulation by the commission has been ineffective and that such 
regulation has brought about the very violations of law which the act 
was intended to prohibit and prevent. They have not disclosed what 
standards they use in determining whether rates are ‘‘excessive’’ or 
‘*discriminatory.”’ 

The Assistant Attorney General in charge of the antitrust division 
in a recent book** concedes, although rather grudgingly it seems to me, 
that throughout its career the Interstate Commerce Commission has 
succeeded in the main in the purposes which it has intended to serve. 
But if this be so, why is not the antitrust division willing to let the 
commission continue to regulate carrier rates, applying to the rates the 
standards laid down in the Interstate Commerce Act, without insisting 
that regulation by the antitrust division shall be engrafted upon reg- 
ulation by the commission ? 

The author says that investigations conducted by the Department 
of Justice indicate that more than 99 per cent of the railroad rates filed 
with the commission become the ‘‘lawful rates’’ without any review by 
the commission. The conclusion which the author would have his 
readers draw from this comparison is that the commission after all 
does not effectively regulate rates, that it passes upon less than 1 per 
cent of the rates, and that the public interest is without protection 
respecting the other 99 per cent, and that the division must therefore 
step in and regulate this other 99 per cent through the medium of 
the Antitrust Act. 


35 Addresses of Wendell Berge, Assistant Attorney General of the United States, 
of August 7, 1944, before the Kansas City Advertising and Sales Executive Club; 
address of September 11, 1944, before Town Hall, Inc., Los Angeles; address of Sep- 
tember 17, 1944, at Portland, Oregon; address of September 20, 1944, before the 
Rotary Club, Seattle, Washington; address of September 20, 1944, before the Seattle 
Bar Association; address of October 25, 1944, before the Wisconsin Farmers Union 
Convention at Chippewa Falls, Wisconsin; letter to editor of The New York Times 
of August 30, 1944, in reply to an editorial in The New York Times of August 25, 
1944, regarding the antitrust suit brought at Lincoln, Nebraska, against the railroads; 
hearings before Senate Committee on Interstate Commerce, 78th Congress, Ist 
Session, on S. 942, A Bill to Amend the Interstate Commerce Act to Provide for 
Agreements between Common Carriers by Railroad, etc.; hearings before Senate 
Committee on Interstate Commerce, 79th Congress, 2nd Session, on H. R. 2536; 
Justice in Transportation, by Arne C. Wiprud, formerly special assistant to the 
Attorney General. (The author of this paper reviewed Mr. Wiprud’s book in an 
article entitled, “Rate Making and the Antitrust Law,” in the Railway Age © 
August 4, 1945, reprinted in Vol. XII, J. C. C. Practitioners’ Journal, page 1117.) 
a Freedom for the West, by Wendell Berge, and particularly Chapters 10 to 


See particularly the late Commissioner Eastman’s comments on the attitude of 
the Department of Justice towards the commission’in the statement he made before 
the Senate Committee on Interstate Commerce, 78th Congress, Ist Session, on S. 942, 
pages 877, 878. 

36 Economic Freedom for the West, by Wendell Berge, Chapter 11, page 110. 
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The fallacies involved in this computation, the errors in the con- 
clusion which the division draws from it, have been pointed out by men 
of no less authority than the late Commissioner Eastman and Com- 
missioner Aitchison.** 


It is here sufficient to point out that the commission itself has 
said :58 


The rate structure of the country is . . . that which has come 
out of the many formal proceedings before us over a long period 
of years. 


Studies made by the railroads show that 80 per cent to 85 per cent 
of the tonnage moved in the United States moves on rates that are the 
same or less than those approved or fixed by the commission following 
extended hearings. The 310 volumes of the commission’s reports are 
filled with thousands of decisions fixing not only the level of rates— 
that is, decisions requiring reductions in rates—and fixing reasonable 
maximum rates, but requiring the elimination of discrimination and 
prejudice. 

The commission many times in the past four decades has been 
ealled upon to consider and fix the level of the rate structure either in 
the nation as a whole or in particular territories.*® All these decisions 
show the extent to which the rate structure of the country has been sub- 
jected to a ‘‘continuous administrative supervision.’’*° 

The antitrust division has, however, further evidenced in the most 
striking way its distrust of the administration of the act by the com- 
mission. Under the Federal statutes,*! suits to set aside orders entered 
by the commission must be brought against the United States. The 
division has sought through the powers it possesses of representing the 
United States in such suits to defeat many of these orders in the courts, 
by confessing error on the part of the commission, and thus to control 
the administrative discretion of the commission on the facts in a par- 
ticular case—a discretion vested by Congress in the commission and 





_ 37Statement of the late Commissioner Eastman in hearings before Senate 
Committee on Interstate Commerce, 78th Congress, Ist Session, on S. 942, page 
834; statement of Commissioner Aitchison in hearings before Senate Committee on 
Interstate Commerce, 79th Congress, 2nd Session, on H. R. 2536, page 1175. 

38 Forty-fourth annual, report, 1930, page 93. 

89 United States v. Socony Vacuum Oil Co. 310 U. S. 150, page 221. 

_ * Increased Rates, 1910, 20 1. C. C. 243; the Five Per Cent Case, 32 1. C. C. 
325; the Fifteen Per Cent Case, 45 1. C. C. 303; Increased Rates, 1920, 58 I. C. C. 
<2); Reduced Rates 1922, 68 I. C. C. 676; the Fifteen Per Cent Case, 1931, 178 
L C. C. 539, 179 I. C. C. 215, 191 I. C. C., 361; General Rate Level Investigation 
1933, 195 1. C. C. 5; Emergency Freight Charges, 1935, 208 I. C. C. 4, 215 1. C. C. 
439, 219 I. C. C. 565; General Commodity Rate Increases, 1937, 223 1. C. C. 657, 
229 |. C. C. 435; the Fifteen Per Cent Case, 1937-1938, 226 I. C. C. 41; Ex Parte No. 


148, Increased Railway Rates, Fares, and Charges, 1942, 248 I. C. C. 545, 255 1. CC. 
uf 256 1. C. C. 502, 258 1. C. C. 455, 259 1. C. C. 159; Ex Parte No; 162, Increased 


ilway Rates, Fares, and Charges, 1946, 264 I. C. C. 695. 
*1 Urgent Deficiencies Act, October 22, 1913, 28 U. S. C. 47, 47a. 
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not in the division.*® Congress did not appoint the Department of Jus- 
tice to act as a board of review for orders of the commission. 

The extent to which Congress trusts regulation in other businesses 
affected with the public interest is shown. by the statute subjecting the 
rates of telephone and telegraph companies to regulation by the Fed- 
eral Communications Commission.** We have here a regulatory statute 
patterned after the Interstate Commerce Act, an act which blazed the 
trail in regulatory legislation. 

It is not suggested that the Antitrust Act should be applied to 
these two communication industries. Think of the competing routes by 
telephone and telegraph that could be worked out between Chicago and 
New York city! The only difference between the telephone and tele- 
graph companies on the one hand and the railroad companies on the 
other is that the long-distance telephone lines are all owned and operated 
by one corporation, as are the telegraph lines, while the rail lines are 
owned and operated by many different corporations. Yet as the late 
Commissioner Eastman pointed out in the statement he made before 
the Senate Committee on Interstate Commerce in 1943 :* 


The railroads of the country constitute a connected and inter- 
lacing system of lines over which freight cars of all ownership 
circulate freely, and a very great part of the traffic moves under 
joint rates in which at least two and often many separate railroads 
participate. The same is true, although in lesser degree, of the 
other carriers. It is also true that there is a great interdependence 
between rates. Where there is more than one route between two 
points, as a practical matter, the rates must ordinarily be the same 
over all routes. Even in the ease of rates from widely separated 
origins to a common market, a change in one of the rates may im- 
pel changes in all of them. 


If regulation can be trusted to protect the public interest in respect 
to telephone and telegraph rates, it can be trusted to do so in respect 
to carrier rates. 

The Federal Communications Commission in a recent decision® 
approved the merger of the Western Union and Postal Telegraph com- 
panies. That commission held that the merger was in the public in- 
terest and that it otherwise conformed to the amendment (§ 222) to the 
Federal Communications Act of 1934. The commission said in part: 


It has long been recognized that, in many fields, competition 
normally provides assurance for the best service at the lowest pos- 


42 Associated Transport, Inc., Control and Consolidation, 38 M. C. C. ‘3; 
McLean Trucking Co. v. United States, 321 U. S. 67; Interstate Commerce Com- 
mission v. City of Jersey City, 322 U. S. 503; American Trucking Associations v. 
United States, 56 Fed. Supp. 394; Inland Waterways Corp. v. United States, U. >. 
District Court, Chicago, July, 1945. 

43 Federal Communications Act of 1934, 47 U. S. C. § 154-609. _ 

44 Hearings before the Senate Committee on Interstate Commerce, 78th Con- 
gress, Ist Session, on S. 942, page 830. 

45 Decision of September 27, 1943, in Docket No. 6517, In the Matter of the Ap- 
plication for Merger of the Western Union Telegraph Co. and Postal Telegraph, Inc. 
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sible cost to the public. The history of the domestic telegraph in- 
dustry, however, indicates that competition between Western Union 
and Postal has not had the expected and desired effects. Competi- 
tive practices have resulted in useless paralleling of facilities, du- 
plication of operations, and wasteful expenditure of resources and 
man power. Such competition has, in a large measure, been re- 
sponsible for the unsatisfactory financial condition in which both 
Postal and Western Union have found themselves during the course 
of the last decade or more. 


There are practical aspects of rate making that never seem to have 
been glimpsed or understood by the officials of the antitrust division. 

Railroads must have earnings sufficient to enable them to maintain 
a transportation system adequate to meet the needs of the commerce of 
the United States, the postal service, and the national defense, the ulti- 
mate purposes set out in the National Transportation Policy. It is 
axiomatic that adequate earnings are dependent upon adequate rates, 
rates that reflect the cost of wages, the cost of materials and supplies, 
and taxes, and a fair return. To say that the railroads collectively 
have no responsibility for establishing rates which will conform to the 
standards laid down in the act and at the same time enable the railroads 
to carry out the policies of Congress, places upon the Interstate Com- 
merce Commission an impossible burden. 

Congress declared it to be a part of the national transportation 
policy to ‘‘encourage fair wages and equitable working conditions.”’ 

It will take something more than rates which reflect the kind of 
competition which the division seeks, to enable the railroads to carry 
out this particular part of our transportation policy. Emergency 
boards appointed by the President under the Railway Labor Act to in- 
vestigate railroad wage disputes have recently pointed out that the 
railroad wage structure is essentially a national one, and that railroad 
wage issues must be dealt with in national terms.*® A national wage 
structure, bearing in mind that out of every dollar of revenue taken in 
by the railroads from 40 per cent to 45 per cent is paid out immediately 
in wages, requires a national rate structure. It further requires that 
each railroad in initiating rates shall give consideration to the effect of 
proposed rate changes upon the national rate structure, and the ability 
: hg structure to aid in carrying out the National Transportation 

olicy. ‘ 

You can understand the factors that really control the level of rates 
when I tell you that the railroads are this year paying out in wages 
about $1,500,000,000 more than they would have paid out had the level 
of wages in 1940 continued in effect. Boards appointed pursuant to the 
provisions of the Railway Labor Act have on three different occasions 
since 1940 approved substantial increases in wages of railroad em- 
Ployees. In each of those cases the President of the United States ap- 
proved increases over and above those awarded by the boards. Increases 





46 Report of September 25, 1943, to the President; supplemental report of May 
29, 1943, to President; report of October 29, 1938, to President. 
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in the cost of materials and supplies since 1940 have amounted to about 
$500,000,000. 

Thus the railroads in 1946 are confronted with increases of almost 
$2,000,000,000 in their costs over and above the level of costs in effect in 
1940. In the past few weeks the President signed the so-called Crosser 
Bill, providing for additional benefits to employees under the Railroad 
Social Security Act. This will cost the railroads an additional sum of 
$90,000,000 in payroll taxes in 1947. The railroads of the United States 
will pay to the Federal government in payroll taxes in 1947 the sum of 
$350,000,000. No payroll taxes were in effect in 1934. The factor which 
has controlled in the past, controls today, and will control in the future 
the level of railroad rates, is not competition enforced by the antitrust 
division, but the cost of operation. 

Thurman Arnold in a statement made in 1943 before the Senate 
Committee on Interstate Commerce* said it was the business of the 
antitrust division to enforce the Antitrust Act to see if the division 
could not get this rate structure down. Mr. Arnold and his successors 
can get the rate structure down when they get the level of wages, the 
cost of materials and supplies, and taxes down, and not before. 

What would probably be the result if the division’s views were 
finally sustained and the railroads were subjected to regulation by the 
division through its power to enforce the Sherman Act? The division 
envisages indiscriminate rate cutting among the carriers, all leading 
to general reductions in rates. An examination, however, of the results 
of operations of the carriers in the last thirty years, and of the present 
level of their costs, and particularly the level of their wage rates, will 
show that the carriers are in no position to engage in such competitive 
rate cutting as the division seeks to bring about. A living wage for 
the carriers must reflect fundamentally their cost of service. It seems 
more likely, therefore, in view of the interdependency of rates, that 
with carriers denied the right to confer with other carriers and with 
shipper groups respecting changes in rates, the existing rates would be 
‘*frozen,’’? and that only those changes would be made in rates which 
were required by the orders of the commission. 

The division, in short, would require the shippers of this country to 
file complaints with the commission in order to obtain changes in rates 
which can now be obtained under the existing rate bureau procedure. 

As Commissioner Aitchison recently said :** 


From the standpoint of administration the problem of the 
commission is greatly simplified if the carriers which it regulates 
are permitted to organize so that they may be dealt with as units, 
rather than as whclly separated and individual entities. We have 





47 Hearings before the Senate Committee on Interstate Commerce, 78th Con- 
gress, Ist Session, on S. 942, page 215. . 

48 Hearings before subcommittee of Committee on Interstate and Foreign Com- 
merce, House of Representatives, 79th Congress, Ist Session, pursuant to H. 
1536, page 14. 
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been informed by many of the state railroad and utilities com- 
missions that this is also their experience. ... The process of ne- 
gotiation between carriers and shippers for rates or for services is 
greatly simplified if shippers may deal with the carriers collec- 
tively. Proper functioning of this process materially aids in the 
development of fair and equal rate adjustments, and thus lessens 
the task of the regulating bodies. 


It is of the greatest significance that in no other industry has the 
purchaser of a commodity so much to say regarding its price as the 
purchaser of transportation service. The means through which the 
purchaser expresses his views, and ascertains at the same time the views 
of his competitors respecting changes in freight rates, is the rate bureau. 
And the purchaser under rate bureau procedure is not required to submit 
his proposal to individual, railroads at different times and places. His 
proposal is submitted and considered at one time and place by all in- 
terested railroads and shippers. He always retains, of course, the right 
to file a complaint with the commission. 

There is another aspect of this matter which I think deserves at- 
tention. It will not be contended that the division or the courts have 
any power to fix freight rates. Indeed, the division is powerless to 
control the prices of commodities generally. It may well be that the 
division can control trade practices, but the times show how powerless 
the division is to make any dent whatever upon prices. I am not ecriti- 
eizing the division for this; I am only stating a fact. 

Compare the impotency of the division to deal effectively with 
prices and with profits with the power which the Interstate Commerce 
Commission possesses. The commission fixes rates. Through its power 
to fix rates the commission controls profits. And if there is any doubt 
in the minds of any of you on. this score, I refer you to the decisions of 
the commission, and particularly to its decisions in the General Rate 
eases in the last four decades in which it has had before it the level of 
the rates of all railroads in the United States.*® No one can examine 
these decisions and say that the commission is railroad minded, or that it 
has been indifferent to the public interest. It has sought to exercise its 
best judgment in applying the standards of rate making laid down in 
the act in cases of great complexity as well as importance. These cases 
illustrate the vast power which the commission exercises. 

The commission approved last June an increase in rail rates of 
about 6 per cent. This is the first permanent increase in rates which 
the railroads have had since 1938. The question whether the railroads 
are reasonably entitled to a further increase is now pending before 
the commission. Compare this 6 per cent increase in rail rates, which 
the railroads believe to be inadequate—they have asked for a total in- 
crease averaging about 20 per cent—with the increase in the price levels 
generally in this country since 1938. 

But_the commission has done more than fix rates and thus control 
profits. The commission through its administration of the Interstate 


49See Note 40. 
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Commerce Act has lifted the whole level of business ethics in the field 
of transportation. It has placed the relations between carriers and 
shippers, and the relations between the carriers themselves and their 
dealings with one another on a plane which, to borrow a phrase from 
Justice Cardozo,® ‘‘imports good order and moderation and a decent 
regard for the welfare of the group.’’ 

A large and extremely important segment of our national economy, 
as a result of the passage of the Interstate Commerce Act and its 
administration by the commission, has been subjected to the rule of 
law. What may be said to be economic wrongs are prohibited, and 
remedies are provided for those wrongs. Economic rights are pro- 
tected. Something can be said in the public interest for a system 
of regulation under which the lowliest shipper on the Pennsylvania 
Railroad can hail that railroad before the commission at the price 
of a postage stamp and obtain a determination of the question 
whether the rates charged that shipper are unreasonable or dis- 
eriminatory, and, if so, what would be lawful and nondiscriminatory 
rates which the Pennsylvania must charge in the future. The com- 
mission in its administration of the Interstate Commerce: Act has made 
a real contribution to the supremacy of law and order in newer types of 
conflicts and controversies among men. 

We do not have to speculate here on what form the control, opera- 
tion, or ownership of carriers may take in the coming years. It is 
sufficient to say that in this era we are concerned with what form of 
control will best protect the public interest under private ownership 
and operation. This country is committed by tradition and by legis- 
lative policy, and by the whole texture and fiber of our national life, to 
private ownership and operation of the carrier system of this country, 
but subject to control and regulation by law. Regulation, under such 
circumstances, is but the exemplification of the democratic way of life 
amid the complexities of the machine age. 

It is the task, therefore, of every individual who has any concern or 
interest in the free enterprise system to do his part in making regulation 
work. Regulation cannot possibly work when the responsibility for 
regulation is divided. The carriers cannot serve two masters, one 
an agent of Congress, and the other an agent of the Executive, with 
widely divergent views respecting the principles which should govern 
the determination of rates. 

The public interest ought to and it ultimately will prevent any 
steps being taken which will interfere or thwart the regulation pro- 
vided for in the Interstate Commerce Act. No branch of the Executive 
department should be permitted to participate in the regulation of 
carriers in such a way as will mark or limit the exercise by the com- 
mission of the powers entrusted to it by Congress, or substitute the 
judgment of the antitrust division for that of the commission as to how 
the commission’s powers should be exercised. 





50 Carter v. Carter Coal Co. 298 U. S. 238, page 331 
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If the division had consulted the shippers of the United States it 
would have found a unanimity of opinion on the question we are here 
considering. No shipper wants to transfer to the division any part 
whatever of the responsibility for regulating carrier rates.5' The una- 
nimity of opinion on this point by the shippers of this country who pay 
the rates gives emphasis to the late Commissioner Eastman’s statement 
in 1943 before the Senate Committee on Interstate Commerce :®” 


If the rate bureaus and the like had, over their long history, 
been the source of grave abuse which prejudiced seriously the inter- 
ests of the shippers, you may be sure that long since there would 
have been an uprising, and that this situation would have been 
made clear to you by a heavy tide of complaints pouring into the 
commission and into the Congress of the United States. If there 
had been or is such a tide, it has somehow escaped my knowledge. 
I believe this hearing will demonstrate that such complaint as there 
is has its source not in the shippers of the country, but in the law- 
yers and economists of the Department of Justice. 


What we are now witnessing is a sharp controversy between an 
agency of Congress and an agency of the Executive. The agency of 
Congress, entrusted with the duty of carrying out the National Trans- 
portation Policy and applying the Interstate Commerce Act, is now told 
by an agency of the Executive that its approach to regulation is wrong, 
that it has failed in the effective administration of the act, and that the 
theories of regulation held by the agency of the Executive should con- 
trol the agency of Congress. Thus underlying this controversy is the 
question whether the commission is to continue as an independent 
tribunal, or whether its construction of the Interstate Commerce Act, 
and the procedure it has evolved in the administration of that act, should 
be subjected to the control of the antitrust division. 

What Professor Sharfman said many years ago in an article ap- 
pearing in the Encyclopedia of Social Sciences®™ bears repeating today : 


In the face of these large responsibilities, however, it is of 
crucial importance that the commission with its administrative in- 
dependence be . . . maintained. Executive or legislative interfer- 
ence tends to substitute political power for informed and disin- 
terested judgment. 


The commission is confronted with extremely difficult, complicated, 
and important tasks. It may be doubted whether any other Federal 
tribunal has tasks and responsibilities confronting it of the complexity 
of those which confront the commission. No other Federal tribunal 





5! Hearings before subcommittee of House Committee on Interstate and Foreign 
Commerce, 79th Congress, Ist Session, on H. R. 2536. 
“2 Statement of the late Commissioner Eastman in hearings before Senate Com- 
ee on Interstate Commerce, 78th Congress, Ist Session, on S. 942, page 831; state- 
ment of Commissioner Aitchison in hearings before Senate Committee on Interstate 
Commerce, 79th Congress, 2nd Session, on H. R. 2536, page 1175. 

53 Volume 8, Encyclopedia of Social Sciences, page 229, “The Interstate Com- 
merce Commission,” I. L. Sharfman. 
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regulates a public servant performing such an infinite number and 
variety of services, for which there is such an infinite number of prices, 
as the commission. Each one of these prices may upon complaint or 
investigation be fixed by the commission. Consider, if you will, the 
publie interest in a system of regulation which affords such protection 
to the public. 

What Chief Justice Hughes said sixteen years ago is even more true 
today :54 


I suppose no agency of government has more complicated prob- 
lems than those which confront the Interstate Commerce Commis- 
sion, and no intelligent student can fail to realize that the success 
of this endeavor in a sphere of highest importance is to a very great 
extent the measure of our capacity for self-government. 


The underlying problem confronting the commission, in the lang- 
uage of the congressional Declaration of National Transportation Policy, 
is the administration and enforcement of the Interstate Commerce Act 
with a view of carrying out that declaration. This is the duty and 
responsibility of the commission and not of the antitrust division. The 
division ought not to make this difficult task more difficult by seeking 
to impose upon the commission its theories of carrier regulation and 
control. It is not in the public interest for it to do so. 


54. Address of Chief Justice Hughes at first annual meeting of Association of 
I. C. C. Practitioners, annual report of Association, Vol. I, page 130. 

55 A bill was passed by the House of Representatives at the last session under 
which the rate-making procedures of carriers and their rate-making conferences 
would be subjected to control by the commission. The bill failed of passage in 
the Senate. (See hearings before a subcommittee of the House Committee on Inter- 
state and Foreign Commerce, 79th Congress, Ist Session, on H. R. 2536, and Report 
No. 1212, 79th Congress, Ist Session, to accompany H. R. 2536; also hearings before 
the Senate Committee on Interstate Commerce, 79th Congress, 2nd Session, on H. R. 
2536, and Report No. 1511, 79th Congress, 2nd Session, to accompany H. R. 2536.) 
The House committee in reporting out this bill said: 

“The situation is one which clearly calls for prompt action by Congress. 

The problem is one of reconciling and harmonizing two great principles of 
public policy which have been declared by Congress. One of these principles 
is embodied in the antitrust laws. These laws, which are enforced by the De- 
partment of Justice, apply broadly for the purpose of preventing unlawful 
restraints upon competition in all fields of interstate trade and commerce. The 
other principle, applicable in the relatively limited field of transportation in 
interstate commerce by carriers subject to the Interstate Commerce Act, 1s 
found in the National Transportation Policy declared in the Interstate Com- 
merce Act.” 

The Senate committee in reporting out the bill said in part: : 

“The broad purpose and objective of the bill, as reported, is to provide 
means for removing and avoiding conflict between the National Transportation 

Policy and the policy of the antitrust laws, and in that way to bring an end 

to the confusion, uncertainties, and inconsistencies which now threaten serious 

harm to all interests, and particularly to shippers, who are concerned in an 
adequate transportation system capable of rendering economical and efficient 
service to the public under reasonable and nondiscriminatory rates.” 
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Detailed Analysis of The 1946 Amendments to The 
Railroad Retirement, Railroad Unemployment 
Insurance, and Carriers Taxing Acts* 


H. R. 1362—Public Law 572, 79th Congress 


Notes—See items 24-39 of this analysis for list of effective dates of 
the several amendments; for the types of existing annuities which may 
be reopened for increases under the amendments; for the dates as of 
which such increases may begin; and for other transitory provisions. 


Provisions in the Acts which have not been changed by the amend- 
ments will not be discussed. 


1. Employee 


While the definition of ‘‘employer’’ remains unchanged, the defi- 
nition of ‘‘employee’’ has been clarified in some respects, and changed 
in others, by Section 1 of the amendments, effective as of July 31, 1946. 
Under the unamended law the test whether an individual is an ‘‘em- 
ployee’ is whether in the performance of his compensated service he is 
“subject to the continuing authority of the employer to supervise and 
direct the manner of rendition of his service.’’ This test has been 
found meaningless when applied to professional personnel, such as 
doctors and lawyers, since the nature of their work is such that they 
are normally required to exercise independent professional judgment 
and cannot be subjected to supervision as to the manner in which their 
services are performed although they are employed on a time basis and 
are recognized as being employees rather than independent contractors. 
For this reason, and for the purpose of clarification, the amendments 
make an individual an ‘‘employee’’ if ‘‘he is rendering professional or 
technical services and is integrated into the staff of the employer,’’ re- 
gardless of supervision. This conforms substantially to the decisions 
which have been made by the Railroad Retirement Board under the 
unamended law. 

Another problem with the definition of ‘‘emplovee’’ has to do with 
railroad services performed on the property used in the carrier’s oper- 
ations and which are of such a nature as to be an integral part of the 
carrier’s operations. In some instances, carriers have entered into con- 
tracts for the performance of such services though they can hardly af- 
ford to divest themselves of the authority to supervise and direct the 
manner of rendition of such services. In view of all the circumstances, 
the Board has, in many cases, held individuals performing such services 
as coming within the statutory test, but some carriers have disagreed 
with the Board’s holdings. For purposes of clarification, and in order 
to avoid long extended controversies, the definition of employee has been 
amended to provide that an individual is an employee under the Act 





* This analysis was kindly furnished by Mr. Myles F. Gibbons, General Counsel 
of the United States Railroad Retirement Board. 
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also, regardless of whether subject to supervision, if ‘‘he is rendering, 
on the property used in the employer’s operation,—personal services, 
the rendition of which is integrated in the employer’s operations.’’ 
For example, if an individual performs, under a contract with a car- 
rier, services on the property of the carrier and clearly integrated into 
the carrier’s operations, such as coaling and sanding locomotives, re- 
moving cinders and ashes from locomotives, washing or repairing ears, 
or similar services, the individual would be an employee of the carrier, 
regardless of the carrier’s authority to supervise the work and re- 
gardless of the fact that the services are performed under a contract 
purporting to establish an independent contractor status. Certain 
substantive changes in the definition of ‘‘employee’’ was also made by 
the amendments. Thus: Before September 1940, many redcaps were 
compensated exclusively by tips, a form of remuneration specifically 
excluded from the term ‘‘compensation’’ so that these redeaps were not 
‘femployees’’ and could not get credit for their service before Septem- 
ber 1940. To eliminate this injustice, the amendments have provided 
a method for giving the redeaps ‘‘employee’’ status and credit for their 
prior services. 

Another substantive change in the definition of ‘‘employee’’ refers 
to a problem concerning officers and employees employed principally in 
Canada by subordinate units of labor organizations. The unamended 
law provided special formulae for computing the compensation of these 
organization men, resulting, in many cases, in such a low compensation 
that the individuals concerned derive little or no benefit from the credit. 
The amendment provides for disregarding the compensation in any such 
ease if the prescribed formula would result in less than 10 per cent 
of the remuneration being creditable, and thus exclude such officers or 
employees from ‘‘employee”’ status. 


2. Compensation 
(Section 2 of the amendments, effective July 31, 1946) 


Under the unamended Acts, compensation has been credited to the 
month in which earned irrespective of when paid. Effective July 31, 
1946, the crediting of compensation has been changed to a ‘‘paid’’ basis 
in order to avoid the heavy administrative burden, both on the Board 
and on the employers, of making the innumerable corrections hereto- 
fore necessary in cases of back pay awards and the like. In most cases 
it makes little or no difference to the employee’s benefits whether the 
compensation is credited at the time it is paid or at the time it is earned. 

Another change made by the amendments is to establish a presump- 
tion that payments made through the regular pay roll are compensa- 
tion. This is intended to regularize the Board’s present practice and to 
avoid the necessity of requiring further evidence of the necessary em- 
ployee status. 

Still another problem dealt with by the amendments relates to 
‘‘nay for time lost.’’ The present law provides generally without lim- 
itation for crediting ‘‘pay for time lost’’ and the Board has inter- 
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preted the term as not including pay for time lost on account of personal 
injury where it appears the payment was made solely in settlement of 
the employer’s liability. The amendment provides specifically for cred- 
iting such injury payments, as well as other payments, when they are 
made with respect to identifiable periods of absence from the employer’s 
service, though made in a lump-sum. In the case of lump-sums, the 
payment would be allocated to the month or months in which the time 
is lost, subject, of course, to the $300 monthly maximum. The amend- 
ments provide also for the inclusion in compensation of payments for 
loss of earnings resulting from displacement to a less remunerative 
position or occupation. 

In changing the method of crediting compensation from an earned 
to a paid basis, it is provided that compensation paid in January for 
services rendered in the preceding calendar year is to be credited for 
the preceding calendar year if it is reported to the Board within the 
month of January. An additional provision permits the employee to 
have his compensation allocated, upon proof, to any month in which 
earned regardless of when paid. 

The only other addition to the definition of ‘‘compensation’’ is 
this: Previously the compensation attributed to military service has 
been, in effect, the average compensation earned by the individual in 
his other months of service, except that $160 per month was credited 
in computing the lump-sum death benefit. This amendment gives 
credit at the $160 per month rate for all benefit purposes. 


3. New Tax Rates 
(Effective January 1, 1947) 


Subchapter B of Chapter 9 of the Internal Revenue Code, which 
contains the taxing provisions for railroad retirement purposes, is 
amended by Section 3 of the amendments. This section increases the 
tax rates on employers, employees, and employee representatives. The 
present tax, a pay roll tax, is at the rate of 314 per cent on emplovers, 
3% per cent on employees, and 7 per cent on employee representatives. 
This tax rate will continue in effect until the end of 1946 on compen- 
sation ‘‘earned.’’ Beginning January 1, 1947, these taxes will be as- 
sessed on compensation ‘‘paid’’ and will be increased as follows: 

For the years 1947 and 1948 the tax rate will be 534 per cent on 
employers, 534 per cent on employees, and 1114 per cent on employee 
representatives. 

For the years, 1949, 1950 and 1951 the tax rate will be 6 per cent 
on employers, 6 per cent on employees, and 12 per cent on employee 
representatives. 

After 1951 the tax rate will be 614 per cent on employers, 614 
per cent on employees, and 1214 per cent on employee representatives. 

The definitions of ‘‘employee’’ and ‘‘compensation’’ have been 
amended for the purposes of the new taxing provisions in the same way 
that they have been amended for the purposes of the Retirement Act. 
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The compensation of an employee of a subordinate unit of a na- 
tional railway labor organization (i.e., an employee of a state or na- 
tional legislative committee, a general committee, and insurance depart- 
ment, and a local lodge or division, of a national railway-labor-organ- 
ization employer) who is also employed by another covered ‘‘employer,’’ 
will be taxable only if such employee’s compensation from such other 
employer service is less than $300 a month, and only on the difference 
between his total compensation (not exceeding $300 a month) and his 
compensation from such other employer. If such an employee works 
for more than one subordinate unit employer, all such employers will 
pay a proportionate share of the tax on the additional compensation. 
The net effect of this amendment will be that the employer tax would 
be paid by railroad employers in the same way that it would be if the 
individual were not also employed by railway-labor organizations and 
the railway-labor organizations will make up proportionately among 
them any difference in the total tax imposed up to the limit of $300 
in the calendar month. 

Hereafter, by the amendments, the retirement tax provisions of 
the Internal Revenue Code may be cited as the ‘‘Railroad Retirement 
Tax Act.’’ 


4. Employment Relation 
(Effective July 31, 1946) 


In order to receive credit under the retirement act for service ren- 
dered prior to January 1, 1937, an individual must have been on the 
enactment date, August 29, 1935, in the active service of or in an ‘‘em- 
ployment relation’’ to an employer. Under the former Act, an indi- 
vidual was in an employment relation to an employer if he was on fur- 
lough subject to call for service and ready and willing to serve or on 
leave of absence or absent on account of sickness or disability all in 
accordance with the established rules and practices in effect on the 
employer. Under the amendment made by Section 201 of the amend- 
ments, only the following may have an ‘‘employment relation’’ on 
August 29, 1935 (the enactment date): First, an individual who was 
on the enactment date on a leave of absence expressly granted him by 
an employer and if this leave is established before July 1947. (lf 
a leave of absence was granted purporting to extend through August 
29, 1935, but actually was no longer in effect on August 29, 1935, 
that is, if before that date the leave of absence was nullified by, for 
example, a furlough or retirement, the individual will not be con- 
sidered to have been on such leave on that date.) Second, an individual 
who did in fact return to service and worked in at least 6 different cal- 
endar months, whether or not consecutive, after August 29, 1935 and 
before 1946. Third, an individual who before the enactment date did 
not retire and was not retired or discharged from the service of the last 
employer by whom he was employed, but (A) solely by reason of his 
physical or mental disability he ceased before the enactment date to 
be in the service of such employer and thereafter remained continuously 
disabled until he attained age sixty-five or until August 1945, or 
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(B) solely by reason of his physical or mental disability an employer 
by whom he was employed before the enactment date did not on or 
after the enactment date and before August 1945 call him to return to 
service, or (C) if he was so called he was solely for such reason unable 
to render service in six calendar months. And finally, an individual 
who was out of service on the enactment date by reason of a discharge 
which, within one year after the discharge, was protested to an ap- 
propriate labor representative or to the employer, as wrongful, and 
which was followed within ten years of the discharge by reinstatement 
in good faith to the individual’s former service with all his seniority 
rights. 

Individuals will fall within clause (A) of the third category if 
they show that their cessation of service before the enactment date was 
due solely to disability and that they continued to be disabled until 
age 65 or until July 31, 1945; it is immaterial that, had they recovered 
from the disability, they could not have returned to service for some 
other reason. An individual who ceased service before the enactment 
date solely because of physical or mental disability, did not retire, and 
was not retired or discharged, before the enactment date, and was al- 
ready 65 or over before that date, or before cessation of service, will 
have an employment relation without further proof of disability. It 
will be unnecessary, under this clause, to ascertain whether the indi- 
vidual would have been called to service at any time. 

Under clause (B) it will be necessary to ascertain whether the 
individual would have been recalled to service in the period August 30, 
1935 and July 31, 1945, if he had not been physically or mentally dis- 
abled throughout that period. Qualification under this clause may be 
established (1) by proof that during a period of physical or mental 
disability, the employee next junior in seniority was called for service; 
(2) there is nothing otherwise to show that the individual would not 
have been called; and (3) the employer affirmatively states that the in- 
dividual would have been called. 

Under clause (C) it will be necessary to ascertain 


(1) In eases in which the individual did not respond to a eall to 
service, whether he did not respond solely because of disability, 
and 

(2) In eases in which he did respond to such a call, whether he 
did not work in six months solely because of disability, or be- 
cause the job did not last six months; or if the job had lasted 
six months, whether he would have been unable to work in 
six months solely because of disability; or whether he failed 
to work in six months for other reasons such as resignation, dis- 
charge, ete. 


The definition of ‘‘employment relation’’ contains a proviso, how- 
ever, excluding individuals otherwise qualified if: They had been 
pensioned by their employers prior to the enactment date and had been 
awarded a pension under section 6 of the Retirement Act; their last 
Period of service before the enactment date was outside the United 
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States under conditions in which the service itself would not be cred- 
itable; and their only connection with the industry lies in having main- 
tained a relationship or reestablished a relationship with a local lodge of 
a labor union. 


5. Other Services Before the Enactment Date Made Creditable 
(Effective July 31, 1946) 


Another problem with respect to the rights to credit for prior serv- 
ice under the retirement act is dealt with by Section 202 of the amend- 
ments. Under these amendments, service prior to August 29, 1935 to 
a non-employer in operations involving the use of standard railroad 
equipment may be credited if such operations were conducted on Aug- 
ust 29, 1935 by an employer. 


6. Fraction of a Year of Service 
(Effective July 31, 1946) 


Formerly, in computing years of service, under the retirement act 
months of service were accumulated, and an ultimate fraction of less 
than 6 months was taken at its actual value, and an ultimate fraction 
of 6 months or more was taken as a year. The amendment limits the 
privilege of counting an ultimate fraction of 6 months or more as a 
year to persons having at least 4144 years of service, or 54 months. 


7. Current Connection With the Railroad Industry 
(Section 203 of the Amendments, Effective January 1, 1947) 


The amendments provide for the retirement act a definition for 
‘*eurrent connection with the railroad industry.’’ This is new, no sim- 
ilar concept appearing in the prior law. 

The general test of ‘‘current connection’’ is that the individual 
have had at least 12 months of railroad service out of the last 30 months, 
that is, the 30 months immediately preceding the month of retirement 
or death whichever first occurs, but if the individual did not have 12 
months of railroad service in the last 30 months, he may select any 
other 30-month period for such purpose provided that in the period 
after such 30 months and the month of his retirement or death, he did 
not have any regular employment outside the railroad industry. Thus, 
an individual who is on furlough for a substantial period preceding his 
retirement or death but does not go into another industry will not be 
prejudiced. If the individual lives to retirement age and is currently 
connected with the railroad industry at the time of his retirement, he 
remains currently connected for life so that any survivor benefits pay- 
able at his death will be under the Railroad Retirement Act. 

The definition is significant in the following three respects: 

(1) Only persons currently connected with the industry at the 
time the annuity accrues are entitled to annuities based on occupational 
disability as distinguished from permanent total disability for all work. 
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(2) Only persons currently connected with the railroad industry 
at the time the annuity begins to accrue are entitled to the benefits of 
the minimum annuity provisions. 

(3) Only the survivors of persons currently connected with the 
railroad industry at the time of death receive their survivor benefits un- 
der the Railroad Retirement Act although Social Security Act services 
will be credited ; all others, except the survivors of pensioners and an- 
nuitants under the Railroad Retirement Act, look to the Social Security 
Act, receiving credit, however, for their railroad service. (Pensioners 
taken over from the railroads, and annuitants with 10 or more years 
of service whose annuities began in the first 10 years following 1936 
are considered to have a ‘‘current connection.’’) 

Provision is made also for deeming a person to have a ‘‘current 
eonnection’’ if under the Social Security Act he would have no in- 
sured status, or a lesser insured status than he would have under the 
Railroad Retirement Act. This permits the adjudication under the 
Railroad Retirement Act rather than under the Social Security Act of 
the claims of the survivors of such a person. 


8. Annuities 
(Section 205 of the Amendments, Effective January 1, 1947) 


Under the amendments, the conditions for eligibility to an annuity 
under the retirement act are liberalized in certain respects. 

One amendment makes women employees, who have 30 vears of 
service, eligible for retirement on a full annuity at the age of 60. 

Another provides an annuity because of occupational disability; 
heretofore the only disability giving annuity eligibility was total and 
permanent disability to do any kind of regular work. It is now pro- 
vided that persons ‘‘currently connected with the railroad industry’’ 
who are disabled to work in their regular occupation are entitled to 
retire on full annuity if they have 20 years of service or are 60 years 
of age. The amendment provides that the Board, in determining whether 
the employee is disabled for his regular occupation, should make such 
determination in accordance with generally prevailing standards in the 
industry. It also provides that the Board cooperate with employers 
and employees in bringing about a greater degree of standardization of 
employers’ practices with respect to occupational disqualification. If 
an employee has not been disqualified by his employer, the Board may 
still award him an oceupational disability annuity if the Board finds 
that his condition is disabling for work in his regular occupation in 
accordance with the standards generally established. 

__ With respect to ‘‘regular occupation,’’ it is provided that an in- 
dividual ’s regular occupation shall be considered to be the occupation 
in which he worked in more calendar months than in any other oceupa- 
tion during the last 5 years in which he worked. If the employee dur- 
ing the last 15 years worked in a particular occupation for one-half 
or more of his total working months he may claim that occupation 
, 
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as his regular occupation. In other words, if the 5-year test and the 
15-year test would show different occupations to be the regular occu- 
pation, either one might be regarded as the employee’s ‘regular oc- 
eupation and the employee is allowed to choose which of the two is to 
be used in judging occupational disability. 

The next amendment revises the conditions upon which annuities 
may be paid for total and permanent disability for all work. Under 
the unamended law a person permanently and totally disabled for all 
work is eligible for a full annuity upon completing 30 years of service or 
for a reduced annuity at age 60, irrespective of the years of service. 
Those requirements are liberalized in that the service requirements for 
a full annuity based on total disability are reduced from 30 to 10 
years; and an annuity without reduction may be awarded at age 60, 
irrespective of the number of years of service. 

The provisions relating to proof of continuance of disability and 
recovery from disability are in substance unchanged; they were re- 
written merely to adapt them to cover both the occupational disability 
and the disability for all work. The only substantive change is the 
provision that an individual who earns more than $75 a month for 6 
consecutive months in either self-employment or services for hire, is 
deemed to have recovered, irrespective of his actual physical condi- 
tion. 


9. Computation of Annuities 
(Section 207 of the Amendments, Effective January 1, 1947) 


Prior to the amendments, service after June 30, 1937 was not cred- 
itable under the retirement act to an individual after he attained age 
65; but the compensation for such service was creditable if it resulted 
in a greater average compensation. Under the amendment service after 
June 30, 1937 will be creditable to an individual to the end of the 
calendar year in which he attained age 65. The service after such 
calendar year will not be creditable and the compensation for such 
service will not be considered even for the purpose of increasing his 
average compensation. 


10. Monthly Compensation 
(Sections 208 and 209 of the amendments, effective July 31, 1946.) 


The amendment to the definition of monthly compensation under 
the retirement act will enable redcaps (who generally were compen- 
sated entirely by tips prior to September 1940 and whose compensation 
could not be computed) to use their compensation in the period from 
September 1940 through August 1941 as the measure of creditable 
compensation. 
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11. Minimum Annuities 
(Section 210 of the Amendments, effective January 1, 1947) 


This amendment revises the minimum annuity provisions. For- 
merly the only minimum provided was for an individual who was an 
employee at the time he attained age 65 and who had at least 20 years 
of service. The minimum was $40, unless the individual’s monthly 
compensation was under $50, in which case the minimum was 80 per 
cent of the monthly compensation, but not less than $20 or an amount 
equal to the monthly compensation, whichever was less. The amend- 
ment provides a more liberal minimum. The effect of this liberalization 
which applies to all persons having a current connection with the rail- 
road industry at retirement and at least 5 years of service, is that for 
individuals who have 17 years of service or more and whose average 
monthly compensation is $50 or more, the minimum would be $50; if 
the compensation is less than $50 or if the individual has less than 17 
years of service the minimum would be $3 multiplied by the number of 
years of service or the average monthly compensation, whichever is less. 


12. Accrued Annuities Unpaid at Death 
(Section 211 of the Amendments, effective January 1, 1947) 


Formerly, any annuity payments which had accrued but had not 
yet been paid when the annuitant died were paid to the surviving spouse 
if the spouse was entitled to a survivor annuity pursuant to a joint 
and survivor election; otherwise they were paid to the individuals en- 
titled to receive the lump-sum death benefits. These provisions are 
no longer appropriate in view of the fact that the survivor-benefit pro- 
visions of the amendment are in substitution for both the joint and sur- 
vivor election provisions and for the lump-sum death-benefit provisions. 
It is accordingly provided that the devolution of accrued and unpaid 
annuities correspond to the new survivor-benefit provisions rather than 
the old survivor annuity and death-benefit provisions. 


13. Joint and Survivor Elections 
(Section 212 of the Amendments, effective July 31, 1946) 


__ Heretofore an individual could elect to have his annuity converted 
into a joint and survivor annuity of equivalent value, i.e., to receive 
a reduced annuity during his lifetime to allow his surviving spouse to 
recelve an annuity during her lifetime. Since surviving spouses are 
provided for under the new survivor-benefit provisions it becomes un- 
necessary to continue the provision for joint survivor annuity elections, 
and this provision is therefore repealed for the future. Elections al- 


— however, may be preserved if reaffirmed before January 
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14. Survivor Benefits 
(Effective January 1, 1947) 


Section 213 of the amendments to the retfrement act provides a new 
section 5, and substitutes for the former election and lump-sum death- 
benefit provisions, survivor benefits like those provided under the social 
security system. The lump-sum death benefit which is superseded was 
roughly equivalent to the individual’s tax contributions to the fund 
minus any annuities that may have been paid. 

For purposes of the survivor benefits two kinds of insured status 
are recognized, ‘‘completely insured’’ and ‘‘partially insured.’’ Sur- 
vivor benefits of all the kinds provided are available to the survivors 
of completely insured individuals whereas only those benefits for 
children, and widows with children in their care, and the lump-sum pay- 
ment, are available to survivors of persons only partially insured. The 
amount of each survivor benefit is determined by reference to what is 
called the ‘‘basic amount.’’ This ‘‘basic amount’’ is derived by a 
formula from the average monthly earnings and the years of covered 
employment of the employee after 1936. 

Subsection (a) of new section 5: This subsection provides a monthly 
benefit for widow after attainment of age 65 until death or remarriage. 
It is three-fourths of the ‘‘basic amount.’’ 

Subsection (b): This subsection provides a monthly benefit to 
widows under age 65 during the period that they have one or more of 
the employee’s children under the age of 18 in their care. This benefit 
is also three-fourths of the basic amount. 

Subsection (c): This subsection provides monthly benefits for each 
child (under the age of 18) of a deceased employee. This benefit is one- 
half of the basic amount. 

Subsection (d): In the absence of a widow or children, parents over 
age 65, and dependent on the deceased employee at the time of his 
death, are provided monthly benefits of one-half the basic amount. 

Subsection (e): A parent or child is entitled to only one annuity 
even though otherwise two or more annuities might have been claimed 
independently with respect to the death of two or more employees. 

Subsection (f) : In the event that a completely or partially insured 
employee dies after 1946 and no survivors are entitled to immediate 
monthly benefits, a lump-sum amounting to eight times the employee's 
basic amount is paid. This lump-sum is paid to the surviving spouse, 
but if none, to the children; if none of these, to parents; and if there 
are no persons in any of these classes, there may be reimbursement of 
anyone who paid the deceased’s funeral expenses, up to the lump-sum. 

In some cases survivors may be entitled immediately to a monthly 
benefit, but eligibility may terminate very shortly thereafter, as, for 
example, in the case of a child a month or two less than age 18. Under 
those circumstances, in order that the survivors may not be worse off 
than they would be if they had been entitled only to the lump sum, this 
subsection guarantees benefits within the year following the employee’s 
death at least equal to the lump-sum. 
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The period within which the application for the lump-sum benefit 
must be made is two years. In case the employee was missing in the 
armed forces, the 2 years runs from the time the War or Navy De- 
partment officially determines him to be dead. 

Subsection (g)(1): This section excludes from survivor benefit 
rights under the Social Security Act any survivors entitled, with re- 
spect to the same employee, to benefits under this act except that bene- 
fit rights under the Social Security Act which may have begun to accrue 
before this section goes into effect are preserved if those benefits should 
exceed the benefits payable under this act. 

(2) If a widow or child or parent is receiving any benefits under 
the Social Seeurity Act other than those from which they are excluded 
by the preceding paragraph, this paragraph limits the amount to which 
they are entitled under this Act so that the total amount received under 
both Acts equals no more than the larger benefit. 

Subsection (h): Since the survivor benefits may be payable inde- 
pendently to a widow and to each child, the total of these benefits might 
in the absence of limitation become relatively excessive. Therefore, 
this subsection puts an over-all limit on the survivor benefits payable to 
the family with respect to the death of a particular employee; the limit 
is, generally speaking, $120, twice the employee’s basic amount (i.e., 
the equivalent of four children’s annuities) or 80 per cent of the 
employee’s average monthly compensation, whichever is least. The 
minimum total of annuities to the family is $10.00. 

Subsection (i): Paragraphs (1) and (2) of this subsection provide 
in substance for not paying a survivor annuity with respect to any 
month in which any of the conditions enumerated in paragraph (1) 
exist (such as employment for an employer or work for wages of $25 
or more), but in order to alleviate the possible hardship of leaving a 
survivor wholly without income for a month this provision authorizes the 
deductions to be spread over a longer period. For example, suppose 
that a widow earns $25 in wages in a particular month, thereby forfeit- 
ing a month’s benefits. To cut off the whole of a month’s benefit at one 
time might cause hardship, and the Board is authorized to spread the 
required deduction over a number of months. 

Paragraph (3) provides for other deductions to be made so as to 
avoid duplicating other benefits which may already have been paid 
under the Retirement or Social Security Act on the basis of the same 
employment or to compensate for the failure to pay taxes on certain 
* le in 1939 by persons over 65 covered by the Social Security 

ct. 
_ Paragraph (4) gives discretion to the Board to provide flexibility 
in deductions previously provided for, and provides pro rata distribu- 
tion among the several beneficiaries of any increases or decreases to 
meet the maximum and minimum totals provided for in subsection (h). 

Subsection (j): This subsection sets the effective date of survivor 
benefits and provides for the filing of applications for survivor benefits. 
An application to be valid cannot be filed more than 3 months before 
the individual becomes entitled to receive benefits. Applications may 
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be filed at any time within the 3 months following the month in which 
eligibility is attained without loss of any benefits but if the application 
is not filed within that period retroactive benefits will not be paid and 
the first payment will be for the month in which the application is 
filed. 

Subsection (k): (1) This paragraph makes railroad service eredit- 
able for survivor benefit purposes under the Social Security Act. As 
stated earlier, persons eligible for survivor benefits under the Retire- 
ment Act are denied any rights under the Social Security Act to sur- 
vivor benefits based on the death of the same employee. So the net ef- 
fect of the two provisions in combination is that persons eligible to sur- 
vivor benefits under the Retirement Act look exclusively to this act 
whereas those not so eligible will look to the Social Security Act and 
will have their Social Security Act benefits caleulated on a basis which 
eredits under that act railroad service also. 

(2) Sinee the survivor benefits of the families of men who died 
currently connected with the railroad industry will be based also on 
wages for service under the Social Security Act and, on the other hand, 
railroad-industry service is credited under the Social Security Act for 
the families of persons who are not currently connected with the rail- 
road industry when they die, neither fund would charge the other for 
this reciprocal crediting and it is expected that the distribution of cost 
through reciprocal crediting will be equitable. However, experience 
may show that the distribution may not be entirely equitable to one 
fund or the other and it is consequently proposed that the Social Secur- 
ity Board and the Railroad Retirement Board make a joint report to 
Congress together with their recommendations after some experience 
has been gained and they are able to tell whether the distribution of cost 
is working out equitably or not. 

(3) Sinee both the Railroad Retirement Board and the Social Se- 
curity Board will be maintaining records of service and compensation 
covered by their respective acts each will be in a position to, and will, 
furnish to the other reports of such service and compensation when such 
reports are needed for the adjudication of claims involving the eredit- 
ing under one act of service covered by the other act. 

Subsection (1): (1) This incorporates by reference the definitions 
of widow, child, and parent contained in the Social Security Act. The 
additional qualifications set forth in subparagraphs (i), (ii), and 
(iii) are also required, in substance, for the purposes of the Social 
Security Act. 

(2) This definition merely permits the use of the shorthand ex- 
pression ‘‘retirement annuity’’ to refer to railroad employee annuities 
under the Railroad Retirement Acts of 1935 and 1937 and the term 
‘*nension’”’ to refer to the pensions paid under section 6 of the Retire- 
ment Act of 1937. 

(3) For survivor benefit purposes under the Social Security Act, 
and roughly also for those provided in this Act, the basic unit of serv- 
ice is a three-month period or calendar quarter in which a minimum of 
$50 is earned in covered employment. Some calendar quarters may 
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be counted twice because the individual may have service covered under 
both the Social Security Act and the Retirement Act in the same quar- 
ter but there is a specific prohibition against counting. more than four 
quarters in the same year. 

(4), (5), and (6). Retirement Act quarters of coverage are dif- 
ferentiated from Social Security Act quarters of coverage by calling the 
former ‘‘compensation quarters of coverage’’ and the latter ‘‘wage 
quarters of coverage.’’ Earnings are called ‘‘compensation’’ in the 
Retirement Act and ‘‘wages’’ in the Social Security Act. As stated 
above, under both acts the basic unit of service for survivor-benefit pur- 
poses is a three-month period in which a minimum of $50 is earned in 
covered employment. Under the Social Security Act, this period is a 
calendar quarter, but for the Railroad Retirement Act a special table 
has been constructed based on an annual earnings figure together with 
unnamed months of service in the calendar year. 

(7) This paragraph sets forth the various conditions under which 
an individual is completely insured for survivor benefit purposes. As 
stated earlier, the survivors of completely insured individuals qualify 
for all the survivor benefits whereas the survivors of partially insured 
individuals qualify only for the benefits directed to the support of chil- 
dren and widows having children in their care, and lump-sum pay- 
ments. An individual is completely insured if he has quarters of cover- 
age (either under the Retirement Act or the Social Security Act or 
both) equal to at least one half the calendar quarters in which he lives 
after 1936 exclusive of the time he was under 21 or over 65 or the 
quarter in which he dies, but once he gets 40 or more quarters of ecov- 
erage (i.e., the equivalent of 10 vears) he retains a completely insured 
status without regard to the lapse of time or change in or loss of em- 
ployment. Persons who have already retired or will retire before the 
end of next vear, so they will not have had a fair opportunity to be- 
come completely insured by employment after 1936, are given a com- 
pletely insured status provided they are pensioners or have an annuity 
based on at least 10 years of service. 

(8) An individual is partially insured if he has six quarters of 
coverage in the period beginning with the third calendar year before 
the year of death and ending with the quarter before that in which death 
occurs. 

(9) The average monthly remuneration is roughly the monthly 
average obtained by averaging total creditable earnings after 1936 
under either Railroad Retirement Act or Social Security Act coverage 
or both, over total elapsed time after 1936 but excluding time during 
which the individual may have been retired and time prior to age 22 
during which the individual did not have quarters of coverage, and the 
quarter in which he died. , 

(10) The basic amount is the common denominator, so to speak, by 
reference to which the amount of all survivor benefits is computed. 
Monthly widow’s benefits whether based on age or on having children 
in her care are three-fourths of the basic amount; each child’s monthly 
benefit and a parent’s monthly benefit is one-half the basic amount; and 
the lump-sum payment is eight times the basic amount. 
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The formula set forth in subparagraph (i) is the normally applic- 
able formula and gives weight both to earnings and to the amount of 
service and gives more than pro rata weight to earnings in the lower 
brackets so as to avoid having the survivor benefits of low-paid em- 
ployees normally fall below a subsistence level. The formula will pro- 
duce monthly benefits which in general are about 25 per cent higher 
than social security monthly benefits, and lump-sum payments which 
are 66 2/3 per cent higher than Social Security lump-sum payments. 
In the words of the statute the basic amount in the case of the ordinary 
employee is as follows: 


“*(i) * * * the sum of (A) 40 per centum of his average 
monthly remuneration, up to and including $75; plus (B) 10 per 
eentum of such average monthly remuneration exceeding $75 and 
up to and including $250, plus (C) 1 per centum of the sum of 
(A) plus (B) multiplied by the number of years after 1936 in 
each of which the compensation, wages, or both, paid to him will 
have been equal to $200 or more; if the basic amount, thus com- 
puted, is less than $10 it shall be increased to $10;’’ 


15. Returns of Compensation and Records of the Board 
(Effective July 31, 1946) 


Section 8 of the Railroad Retirement Act of 1937 is changed by 
Section 214 of the amendments. The amendments contained in this 
section accomplish two things: First, they amend the provisions relat- 
ing to reports of service and compensation, which employers must make 
to the Board, so as to change over from the ‘‘earned’’ to the ‘‘paid’’ 
basis. Secondly, these amendments give conclusive effect to the Board’s 
records after a certain period. As a matter of practical administration, 
of course, the Board cannot adjudicate cases from the original periodic 
reports made by employers; it is necessary to transcribe the informa- 
tion into individual cumulative accounts covering the record of a par- 
ticular employee over his whole period of service. When that tran- 
scription has been made the original reports become useless and should 
be discarded. But the Board has been hesitant to discard them since 
under the prior law the original reports rather than the transcription 
(which is annually checked with the employee) is authoritative. Under 
the Unemployment Insurance Act this same change was made as part 
of the 1940 amendments. 


16. Judicial Review 
(Effective July 31, 1946) 


Section 10 of the Railroad Retirement Act of 1937 is amended by 
Section 215 of the amendments. The amendments make the judicial 
review provisions contained in the Railroad Unemployment Insurance 
Act applicable to Retirement Act cases. It is of importance to attain 
uniformity since very frequently, particularly in coverage cases, the 
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same issue must be decided under both acts and uniform provisions will 
enable the Board to decide the issue in a single consolidated proceeding 
with a single court review. In view of the amendment to the judicial 
review provisions of the Unemployment Insurance Act, judicial review 
hereafter under the Railroad Retirement Act must be initiated in a 
Cireuit Court of Appeals or the Court of Appeals for the District of 
Columbia rather than in the federal district courts. 


17. Registration Period 
(Effective July 1, 1947) 


Subsection 1(h) of the Railroad Unemployment Insurance Act 
is amended by Section 301 of the amendments, which changes the defi- 
nition of ‘‘registration period’’ so as to cover also registration periods 
based on days of sickness. In other words, compensation may be paid 
for sickness as well as unemployment; however, days of unemployment 
and days of sickness may not be combined in the same registration 
period but a registration period based on days of sickness may be be- 
gun before a registration period based on days of unemployment has 
expired and vice versa. That is to say, an individual who has current 
a registration period in which he has had, say, 4 days of unemployment 
when he becomes sick can immediately begin a registration period based 
on his sickness so that the pendency of one kind of registration period 
does not prevent the individual from having current a registration 
period of the other kind; but he cannot, of course, add the days of 
sickness to the days of unemployment (or vice versa) in determining 
the number of compensable days (i.e., excess over seven or four, as 
the case may be) in a registration period. 


18. Remuneration 
(Effective July 1, 1947) 


Subsection 1 (j) of the Railroad Unemployment Insurance Act is 
amended by Section 302 of the amendments for the purpose of exclud- 
ing from ‘‘remuneration,’’ maternity and sickness benefits paid under 
a non-governmental plan. The significance of this provision is that an 
individual cannot be considered unemployed on any day with respect 
to which he receives remuneration; hence an individual who is not 
receiving pay but some form of private unemployment sickness or ma- 
ternity insurance is not to be precluded from drawing unemployment 


insurance under the act. 
19. Day of Sickness 
(Effective July 1, 1947) 


Subsection 1(k) of the Railroad Unemployment Insurance Act is 
amended by Section 303 of the amendments by adding a definition of 
a day of sickness, which in the words of the statute is as follows: 
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‘*a ‘day of sickness,’ with respect to any employee, means a calendar 
day on which because of any physical, mental, psychological, or 
nervous injury, illness. sickness, or disease he is not able to work 
or which is included in a maternity period, and with respect to 
which (i) no remuneration is payable or accrues to him, and (ii) in 
accordance with such regulations as the Board may prescribe, a 
statement of sickness if filed within such reasonable period, not in 
excess of ten days, as the Board may prescribe.’’ 


20. Benefits 
(Effective July 1, 1947) 


Subsection 1(1) of the Railroad Unemployment Insurance Act is 
amended by Section 304 of the amendments so as to include ‘‘sickness’’ 
benefits within the term ‘‘benefits.”’ 

This section of the amendments also describes the ‘‘statement of 
sickness’’ and ‘‘statement of maternity sickness’’ (i.e., the certificate 
from a doctor) which is required to be filed with the Board to estab- 
lish days of sickness or maternity periods. Ordinarily this will be the 
proof on which benefits are paid but the Board will have power to in- 
vestigate further if it has reason to doubt the proof thus furnished. The 
statement of sickness with respect to sickness and maternity benefits 
corresponds to and serves the same function as registration at an em- 
ployment office with respect to unemployment insurance. 

Finally, this section also defines ‘‘maternity period,’’ that is, the 
period before and after the birth of a child to a female employee for 
which period she receives maternity benefits. Payment will be made, 
for 116 days. 


21. Benefits for Days of Sickness 
(Effective July 1, 1947) 


22. Two New Daily Benefit Rates 
(Effective July 31, 1946) 


23. Benefit Year for Maternity Payments 
(Effective July 1, 1947) 


Section 2(a) of the Railroad Unemployment Insurance Act is 
amended by Section 305 of the amendments. This section amends the 
benefit-payment provisions so as to provide for payments with respect 
to days of sickness on the same basis as for days of unemployment ; and 
adds two new benefit rates, $4.50 for employees having base year earn- 
ings between $2,000 and $2,499.99, and $5.00 for employees with higher 
base year earnings. The section provides also that where a maternity 
period begins in one benefit year and extends over into another bene- 
fit year, payments are to continue on the basis on which they started 
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even though the daily benefit rate for a new period in the new benefit 
year might have been different ; if, however, the employee did not qualify 
in the benefit year in which the maternity period begins, and hence no 
payments have been begun, but the employee is qualified in the new 
benefit year, payments are begun, of course, as soon as the employee be- 
comes entitled. An additional provision eliminates the possibility of 
combining days of sickness with days of unemployment for the pur- 
pose of paying benefits. 


24. Extension of Duration of Benefits 
(Effective July 1, 1946) 


Section 2(c) of the Railroad Unemployment Insuranee Act is 
amended by Section 206 of the amendments. This increases the max- 
imum number of compensable days of unemployment in a benefit year 
from 100 to 130, and establishes the same maximum for days of sickness.. 


25. Technical Changes 
(Effective July 1, 1947) 


Subsection 2(f) and Section 3 of the Railroad Unemployment In- 
surance Act are amended by Sections 307 and 308 of the amendments. 
Section 307 operates to prevent the payment of sickness benefits, or to 
recover them if paid, in cases where the employer pays remuneration 
for days otherwise than days of sickness; and Section 308 accomplishes 
the change over in crediting compensation for benefit purposes from a 
““payable’’ to a ‘‘paid”’ basis. 


26. Disqualification Provisions for Sickness Benefits 
(Effective July 1, 1947) 


Section 4 of the Railroad Unemployment Insurance Act is amended 
by Sections 309 and 310 of the amendments. These two sections merely 
‘Tearrange and in part rephrase disqualifying conditions applicable to 
unemployment insurance so as to separate those which are applicable to 
sickness insurance from those applicable only to unemployment insur- 
ance. The disqualifications which have application to sickness insurance 
are: Fraudulent claim of benefits, receipt of State sickness or unemploy- 
ment insurance, retirement or other social-insurance benefits; and, in the 
case of train and engine service employees, or employes in similar serv- 
lees, the prior accumulation of sufficient earnings to cover the period for 


which claim is made. 
27. Procedure for Appeals and Judicial Review 
(Effective July 31, 1946) 


Section 5 of the Railroad Unemployment Insurance Act is amended 
by Sections 311-316 of the amendments. The prior law provided for 
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administrative review of initially rejected claims by district boards. 
Such provision was made on the assumption that there might be a large 
volume of appeals. In fact there have been practically no appeals, and 
the board itself has handled the few that have been taken; consequently, 
the district boards have never functioned. The amendment eliminates 
the provision for district boards and authorizes the board to establish 
such intermediate reviewing bodies as may be called for if the volume 
of appeals should require any. 

In the past the Board was authorized to decide coverage cases in 
special proceedings, determining simultaneously the liabilitieS of the 
employer for contributions and the benefit rights of all employees econ- 
cerned. By conducting a single, thorough, consolidated proceeding, both 
efficiency of administration and most adequate protection of all rights 
are secured. However, that procedure contemplated that whenever 
such an issue arose there would be pending benefit claims and that the 
employer would have refused to comply with the Act. If there hap- 
pened to have been no persons unemployed at the moment and hence 
no current claims pending, or if the employer complied with the act 
by paying the contributions but paid them under protest and claimed a 
refund, some doubt arose as to whether the Board had authority to 
proceed with a determination. Under such circumstances the issue was 
just as much present and it was just as important for the employer and 
employees to have the issue determined as though all the conditions 
which the statute contemplated were present—normally they are pres- 
ent, but occasionally they are not. This amendment will enable the 
Board to proceed to a determination whenever a coverage issue actually 
arises, regardless of the form in which it arises, and makes it clear that 
coverage issues are to be determined in proceedings in which all parties 
in interest have an opportunity to be heard. 

Another change made was to place initial review in the Circuit 
Courts of Appeal or in the Court of Appeals for the District of Colum- 
bia rather than in the District Courts. 


28. Employers’ Returns and Board Records for the Unemployment 
Insurance Act 


(Effective July 31, 1946) 


Section 6 of the Railroad Unemployment Insurance Act which pro- 
vides for the filing with the Board of employers’ returns of compensa- 
tion is amended by Section 317 of the amendments. The purpose of this 
amendment is merely to change over compensation from a ‘‘payable’’ to 
a ‘‘paid’’ basis. 


29. Payment of Contributions 
(Effective January 1, 1947) 


Section 8 of the Railroad Unemployment Insurance Act is amended 
by Section 318 of the amendments. This makes precisely the same 
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changes with respect to railroad unemployment insurance contributions 
by subordinate units of railway labor organizations (except that the 
3 per cent contribution rate remains the same) as are made by Section 
3 of the Amendments with respect to assessing taxes under the retire- 
ment taxing act. 


30. Enforcement of Subpoenas 
(Effective July 31, 1946) 


Section 12(b) of the Railroad Unemployment Insurance Act is 
amended by Section 319 of the amendments and provides for the Board 
to invoke the aid of the District Court of the United States for the 
Northern District of Illinois as well as the District Court for the Dis- 
trict of Columbia in securing the attendance and evidence of witnesses, 
and for the orders, writs and processes issued by such courts in such 
connection to run and be served anywhere in the United States. 


31. Other Technical Amendments 
(Effective July 31, 1946) 


Subsections (f) and (g) of Section 12 of the Railroad Unemploy- 
ment Insurance Act are amended by Sections 320 and 321 of the 
amendments. These are merely technical changes required by the 
inclusion of provision for sickness benefits. 


32. Procedure With Respect to Sickness Benefits 
(Effective July 31, 1946) 


Section 12 of the Railroad Unemployment Insurance Act is further 
amended by Sections 322 and 323 of the amendments so as to authorize 
the Board to establish the procedures for the execution and filing of 
statements of sickness. These statements are designed to furnish the 
initial proof of sickness and ordinarily would constitute the evidence 
upon which claims to sickness benefits would be paid. They would 
normally be executed by doctors licensed to practice in the place where 
their profession is carried on or by officers or supervisory employees 
of hospitals, clinics, group health associations, or other similar organ- 
izations whose qualification meets the standards to be prescribed by 
the Board. These statements of sickness, in their function of providing 
the initial proof of sickness, correspond to registration at an employment 
office with respect to unemployment benefits. By these amendments the 
Board would be authorized to require physical examination of any 
claimant in order to verify his claims of sickness. It is required that 
places of examination be reasonably convenient to the employee. 

Doctors in attendance upon employees claiming sickness benefits are 
required to make information regarding the illness as treated available 
to the Board. A waiver of the doctor-patient privilege respecting such 
information is required, but the Board in turn is required to maintain 
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it in confidence except as its revelation may be required in a court pro- 
ceeding pertaining to sickness benefits. 

The Board is authorized to contract for and pay for physical ex- 
aminations of claimants which it requires in accordance with the first 
paragraph of this section. If the Board pays for such an examination 
and the employee bases his claim upon the examination provided by the 
Board a reasonable fee for the service is to be deducted from the bene- 
fits allowed. 

The fact that a third party may be liable to the employee for 
inflicting the disability upon which a claim for sickness benefits is 
predicated does not affect the validity of the claim for benefits, but the 
Board is entitled to reimbursement from any payment in discharge of 
such liability to the extent of the sickness benefits paid under these cir- 
cumstances, and upon notice to the person liable obtains a lien securing 
its right of reimbursement. 

The Board is authorized after hearing to disqualify persons from 
executing sickness statements on grounds of solicitation, falsification of 
statement, refusal to give information to the Board, and malpractice or 
other professional misconduct. 

The Board is authorized to carry on investigation and research 
in connection with the sickness-benefit program. Inevitably the opera- 
tion of a sickness-benefit program will place in the hands of the Board 
a great deal of information and statistics regarding the incidence and 
effects of disabilities which should be of great value to the Government 
in determining future policy with respect to sickness and disability. 
But that information cannot be utilized unless it is properly processed 
and correlated to other information so that its significance may appear. 


33. Exclusiveness of Provisions 
(Effective July 31, 1946) 


Subsection 13(b) of the Railroad Unemployment Insurance Act 
is amended by Section 324 of the amendments. Section 13(b) of the 
Unemployment Insurance Act preempts to the Federal Government 
the field of railroad unemployment insurance so as to exclude State 
unemployment compensation laws from the field and thus to protect em- 
ployers from double liability. The amendments extend that preemption 
to the sickness provisions. 


34. Effective Dates 


Sections 401-403 of the amendments provide the effective dates for 
the several provisions of the amendments to the Railroad Retirement, 
Unemployment Insurance and Retirement Taxing Acts. The effect of 
these sections is as follows: 

Section 1 of the amendments, clarifying and amending the defini- 
tion of ‘‘employee,’’ is effective July 31, 1946. (See item 1 of this an- 
alysis. ) 
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Section 2, changing the base of ‘‘compensation’’ from ‘‘earned by’”’ 
to ‘‘paid to’’ and clarifying ‘‘pay for time lost,’’ is effective July 31, 
1946. (See item 2 of this analysis.) 

Section 3 provides for the payment of taxes by each side of 534 
per cent of pay in 1947-1948; 6 per cent in 1949-1951; and 6% per cent 
thereafter. Employee representatives pay twice that amount on the 
same dates. (See item 3 of this analysis.) 

Section 201, defining ‘‘employment relation,’’ becomes effective 
July 31, 1946. (See item 4 of this analysis.) 

Section 202, which credits services before January 1937, rendered 
to a non-employer in operations involving the use of standard railroad 
equipment if such operations were conducted by a covered employer 
on the enactment date and restricts the creditability of a fraction of a 
year of service to cases where the total service is not less than 54 months, 
is effective July 31, 1946. (See items 5 and 6 of this analysis.) 

Section 203 defines ‘‘current connection with the railroad industry”’ 
and is effective on January 1, 1947. (See item 7 of’ this analysis.) 

Section 204 defines ‘‘quarter’’ and ‘‘ecalendar quarter”’ and is ef- 
fective July 31, 1946. 

Section 205 deals with the new disability provisions, and awards full 
annuities to women who have attained age 60 and completed 30 years of 
service. This section is effective January 1, 1947. (See item 8 of this 
analysis. ) 

Section 206 changes certain section references and is effective on 
January 1, 1947. 

Section 207 makes service creditable to the end of the calendar 
year, rather than to the end of the month, in which age 65 is attained, 
and is effective on January 1, 1947. (See item 9 of this analysis.) 

Section 208 changes the compensation base for determining month- 
ly compensation from remuneration ‘‘earned’’ to remuneration ‘‘paid’’ 
and is effective July 31, 1946. (See item 10 of this analysis.) 

Section 209 provides a basis for prior service credits for redcaps 
and is effective July 31, 1946. (See item 10 of this analysis.) 

Section 210 provides the new minimum benefits and is effective 
on January 1, 1947. (See item 11 of this analysis.) 

Section 211 makes new provisions for the payment of accrued an- 
nuities and is effective on January 1, 1947. (See item 12 of this analysis.) 

Section 212 repeals the joint and survivor election provisions, re- 
numbers certain sections, and is effective July 31, 1946. (See item 13 of 
this analysis. ) 

Section 213 is the new survivor benefit section and is effective on 
January 1, 1947. (See item 14 of this analysis.) . 

Section 214 makes conclusive the Board’s records rather than the 
pas al ’s returns and is effective July 31, 1946. (See item 15 of this 
analysis. 

_ Section 215 provides for the Retirement Act the same judicial re- 
view provisions as are provided for the Railroad Unemployment Act, 
and is effective July 31, 1946. (See item 16 of this analysis. ) 
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Sections 301-310 deal with the unemployment insurance amend- 
ments and are effective on July 1, 1947, except that the increases above 
the former maximum rate will be effective July 31, 1946 and the in- 
crease in duration (from 100 to 130 days) became effective on July 1, 
1946. (See items 16-26 of this analysis.) 

Sections 311-316 provide referees and other reviewing bodies in 
the place of district boards for appeals under the Railroad Unemploy- 
ment Insurance Act, and provide for initial review of Board decisions 
by Cireuit Court of Appeals instead of district courts, and are ef- 
fective July 31, 1946. (See item 27 of this analysis.) 

Section 317 changes the compensation base from ‘‘payable’’ to 
“‘naid”’ for the filing of employer reports under the unemployment in- 
surance act, and is effective July 31, 1946. (See item 28 of this analysis.) 

Section 318 changes the contribution base from ‘‘payable’’ to 
“*paid’’ for the purpose of unemployment contributions, and is effective 
on January 1, 1947. (See item 29 of this analysis.) 

Section 319, authorizing the Board to invoke the aid of United 
States District Court of the Northern District of Illinois in securing 
the attendance of witnesses and evidence, is effective July 31, 1946. 
(See item 30 of this analysis.) 

Sections 320-321 make technical changes required by the inclusion 
of sickness benefits and are effective July 31, 1946. (See item 31 of this 
analysis. ) 

Sections 322-323 provide for the establishment of procedures with 
respect to sickness benefits and are effective July 31, 1946. (See item 
32 of this analysis.) 

Section 324 preempts to the Federal Government the field of rail- 
road sickness benefits under the new Act the same as is now provided for 
railroad unemployment benefits, and is effective July 31, 1946. (See item 
33 of this analysis.) 

For the effect that the amendments will have on existing benefits, 
see the following items 35-39. 


35. No Retroactive Accrual Rights 
(Section 404 of the Amendments) 


It is provided in Section 404 of the amendments that in general, 
annuities in foree upon the approval of the amendments will be left 
undisturbed, and with respect to pending applications there will be no 
retroactive accrual of rights although, as indicated below, increases may 
be provided as of the effective date of the applicable amendments. 
Further, the counting of credit for prior service would depend on 
whether the applicant was entitled to such credit under the new amend- 
ments. 


36. Effect of Existing Elections of Joint and Survivor Annuities 
(Section 405 of the Amendments) 


Although the provision for joint and survivor annuity qections is 
repealed by the amendments, such elections heretofore made will be 
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given effect with respect to annuities accruing before January 1, 1947, 
except that revocation is permissible if no award is made before passage 
of the amendments. Also other persons who have made joint and sur- 
vivor elections but whose annuities do not accrue before January 1, 
1947, are permitted to retain those elections in effect by reaffirmation 
before January 1, 1948. 


37. Old Type Death Benefits 
(Section 406 of the Amendments) 


Lump-sum death benefits, under the 1937 Retirement Act and the 
death benefits payable in the cases still governed by the 1935 act (i.e., 
persons who had retired and become eligible for annuities before the 
1937 act was passed) will be paid only with respect to deaths occurring 
before January 1, 1947, as of which time the new survivor benefits be- 
come effective. 


38. Increases in Existing Annuities 
(Section 407 of the Amendments) 


Increases in annuities now in effect may be granted only in the 
following cases: (1) Persons previously awarded annuities who did 
not receive credit for prior service because they lacked an employment 
relation under the prior law but would have an employment relation 
under the amendments and persons who may be given credit under 
the amendment for prior service to a non-employer, will have their an- 
nuities increased effective August 1, 1946; and (2) persons whose an- 
nuities would be increased by reason of the change in the disability 
provisions and persons who would benefit by the new minimum annuity 
provisions will be given the benefit of the new amendments as of January 
1, 1947, These increases will be granted without the filing of new ap- 
plications. For the purpose of the increases, a ‘‘Current connection 
with the railroad industry’’ is presumed if the annuity previously 
awarded was based on 5 years or more of railroad service. In case the 
annuities affected are in joint and survivor form the increase generally 
will be similarly treated. 


39. Reductions From Age Annuities by Reason of Recovery 
From Disability 


(Section 408 of the Amendments) 


_ Prior to the amendment the law provided that if a disability an- 
nuity was awarded and there was a subsequent recovery from disability 
before age 65, any future age annuity to which the individual became 
entitled was to be reduced to compensate actuarily for the payments 
made under the previously awarded disability annuity. The provision 
for reduction is superseded in Section 205 of the amendments. Section 
408 makes it clear that there are to be no reductions of this character 
after the amendments become effective. 
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Supreme Court Justices Are Kindly and Human 
In Conduct on Bench* 


By Wiuuiam A. MILLEN 


The Supreme Court, although clothed in the dignity of the law, 
is far from the cold, austere place pictured in the minds of persons 
unacquainted with its workings. This is because the justices are so 
human and each has his own distinguishing habits and poses. They chat 
among themselves while on the bench and joke with the sedate counsel 
before them. 

The court’s new presiding officer, Chief Justice Fred M. Vinson of 
Kentucky, is himself very human and likable. A man of wide experience 
in public life, he is the first Chief Justice who previously served on the 
United States Court of Appeals. Justice Wiley Rutledge also served 
on the appellate court. In fact, the Supreme Court seems to run in 
pairs. : 
The Chief Justice and Justice Burton of Ohio were appointed by 
President Truman, Justices Black of Alabama and Burton both were 
Senators. Justice Reed and Chief Justice Vinson are from Kentucky, 
Justices Murphy and Jackson were former Attorneys General. Justices 
Murphy and Burton were former Mayors. 

There is little evidence in the courtroom of the much-publicized 
feud between Justices Jackson and Black. 


Marshal Sits on Right, Clerk Left of Bench 


As seen by visitors, here is the seating arrangement from left to 
right: Justice Rutledge, Justice Murphy, Justice Frankfurter, Justice 
Black, Chief Justice Vinson, Justice Reed, Justice Douglas, Justice 
Jackson and Justice Burton. 

At the left of the bench sits the clerk. Charles Elmore Cropley, while 
across from him, at the other end, sits the marshal, Thomas E. Wagga- 
man. Both are usually in formal dress. 

Chief Justice Vinson calls the case to be heard by name and num- 
ber and the clerk responds: ‘‘Counsel present.’’ 

The Chief Justice at times coughs a bit, looks straight ahead at the 
arguing attorney in front of and below him, and pays close attention. 
Once in a while he exchanges a pleasantry with the lawyer. He has a 
mga friendly face. Sometimes he rests it against his left hand as he 
istens. 

_ . Pencil in right hand, the Chief Justice often holds his eyeglasses 
in his other hand. His is the only chair that has the big head rest on it. 





* Reprinted from The Washington Evening Star, Sunday, November 17, 1946. 
The sketch of the nine jurists now sitting on the Supreme Court bench was drawn 
from impressions gained by Star Artist Gib Crockett, from a seat in the courtroom, 
where photographing or sketching is prohibited. Each member has mannerisms 
expressed in court, some of which the artist has portrayed here. 
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Another favorite pose of the Chief Justice is to listen, with hand to 
mouth. 


Justice Black Announced Death of Harlan F. Stone 


As senior justice in length of service, Justice Black sits at the right 
hand of the Chief Justice. It was he who announced the death of Chief 
Justice Harlan F. Stone at the opening of the term of court last month. 
He takes a leading part in questioning counsel and reduces their in- 
volved arguments to man-in-the-street language. Much of the time he 
is settled back in his chair, but when quizzing a lawyer, he leans forward 
eagerly. Justice Black has a low-backed chair. 

Justice Reed, whose bald head is conspicuous in the line of jus- 
tices, holds a pencil in his hand as he listens. He, too, asks pointed 
questions of counsel. He is one of the senior justices of the tribunal. 

Justice Frankfurter sits settled down in his chair, which is shorter 
than the others. At times he looks at the lights in the spacious ceiling. 
Often he questions the arguing lawyer sharply and reduces his thesis 
to simple terms. 

Justice Douglas chats with Justice Jackson. He takes a keen in- 
terest in the proceedings and occasionally shoots a penetrating question 
at the lawyer presenting the case. 

Justice Murphy at times leans forward with chin in left hand, 
elbow resting on the bench. Sometimes, he chats with Justice Rutledge, 
his neighbor on the right. 


Jackson Mouths Pencil While Turning Pages 


Justice Jackson often holds a pencil in his mouth while turning 
the pages of a document before him. He, too, takes an active part in 
questioning. 

Justice Rutledge at times rocks back and forth in his chair. Some- 
times he sits sideways, facing the arguing lawyer, for he is at the left 
of the judicial line. At other times he leans forward chin in hand. He, 
too, asks a number of questions of the lawyers. 

Justice Burton, with his head resting on his right hand, studies a 
document before him. Like Justice Frankfurter, he is a small man. 

All the justices periodically make notes, refer to the printed record 
as counsel call their attention to some point, and follow the case in the 
briefs before them. 

For two weeks the court hears oral arguments of opposing counsel 
on cases the tribunal has agreed to consider. Then for two weeks the 
jurists go over the law, consider the facts and prepare opinions and 
during this period do not appear publicly as a body. The great air- 
conditioned chamber is then silent, save for the tourists who peer in and 
whisper. 

A lawyer frequently finds his argument cut pleasantly by Chief 
Justice Vinson with the announcement that it is time to recess for 
lunch. For when the hands of the great clocks at each end of the august 
chamber, with their golden numerals, point to 2 p. m., it is lunchtime for 
the nine justices. Court reconvenes half an hour later. 
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Justices Have Lunch in Private Dining Room 


The Supreme Court takes half an hour for lunch. 

The justices have their lunch waiting for them and eat in their 
private dining room. There is no standing in line, as in the case of 
their Government colleagues elsewhere. 

On the ground floor, a string of tourists, single file, is waiting pa- 
tiently to get into the public cafeteria. Special times are set aside for 
Supreme Court employes, so that they can eat quickly and return to 
their duties. 

During the luncheon recess, a uniformed member of the Supreme 
Court police force stands in front of the chamber. 

Seldom is a Supreme Court jurist absent. Justice Jackson, the 
American war crimes prosecutor in Nuernberg, was absent a long time, 
but with official sanction. He returned from Germany in time for the 
current court term. Justice Murphy was recently absent due to the 
death of his brother in Detroit. But, by and large, the justices are in 
their appointed place, day after day, when the court is called to order. 

There are no juries, no official stenographer, no evidence. The cases 
are decided upon the written record and the oral arguments of counsel 
and their briefs. Under the rules of the Supreme Court, neither the 
clerk of the court nor clerks to the justices are permitted to practice law 
during their terms of office. 

The court, except for holiday recesses, is in session from October 
to June. 

The process of the court is issued in the name of the President of 
the United States. 

Spectators are not permitted to take notes in the courtroom. This 
right is reserved for the jurists, lawyers and members of the press. 
No photographs are permitted while court is in session. Neither is 
sketching by an artist permitted. The sketches of the court, here pre- 
sented, were made by the artist, who spent considerable time in the 
court room and who was aided by photographs of the individual jurists. 

The thoughtful observer is here impressed that in this august Su- 
preme Court chamber, with its dominating colors of red and black and 
white, are translated into reality and modern life the sonorous phrases 
set down in the imperishable Constitution of the United States. And 
that precious document rests only a block away in the Library of Con- 
gress. 

If police officers have failed to observe the rights of search and 
seizure the accused is freed. An inventor is given the right to his 
invention. The freedom of the press, freedom of assembly and others in 
the Bill of Rights are here upheld. 

_ And when one considers what has been happening in the rest of 
the world in the last decade, these American rights, enforced by the 
Supreme Court, seem all the more precious and vital. The Supreme 
Court is not just. listening to a lot of legal jargon and Latin phrases 
and cited cases that were decided a couple of generations or more ago. 
It is enforcing for women and men of flesh and blood today the rights 
guaranteed them by the founding fathers. 





Serious Disability of Interstate Commerce Com- 
mission in Shertage of Stenographic Services 


By R. Granvitte Curry* 


‘*Justice delayed is justice denied.’’ Both practitioners before 
the Commission and members of the Commission agree on the im- 
portance of having cases decided with such reasonable promptness as 
is compatible with a fair hearing and intelligent consideration of the 
issues presented. A serious handicap under which the Commission is 
laboring is the severe and crippling shortage of stenographers. A prom- 
inent member of the Commission’s staff has indicated that in a large 
group of cases following the proposed report procedure as much as two 
months delay on the average is encountered because of insufficient sten- 
ographic assistance. 

The general shortage is illustrated by the situation in respect to 
the Commission’s Section of Stenographers, in which is maintained, 
under the able direction of Miss F. L. Lauman, Chief of the Section, 
a pool of stenographers representing only part of the entire stenographic 
force of the Commission. In June 1941, before World War II, there 
were 65 stenographers and typists available for work on motor carrier 
eases and 39 available for railroad and other cases, or a total of 104. 
In contrast at the present time, this section has only 16 stenographers 
and typists on motor carrier work, only 21 on railroad and other work, 
or a total of 37. The section now has hardly more than 35% of the 
pre-war total. In an effort to alleviate this shortage, the Commission 
is endeavoring to recruit its stenographic forces but with disheartening 
results. It is foreed to send many motor carrier reports to Richmond, 
Virginia, for stenciling by a force there of approximately 17 stenog- 
raphers, which added to the existing number at the Commission is still 
woefully inadequate. 

The Commission is faced with the basic difficulty that the Civil 
Service classifications for stenographers and typists carry salaries so 
low that the stenographiec positions cannot be filled. Typists are classi- 
fied in a grade known as CAF-2, carrying salaries ranging from $1,954 
per year to $2,394 per year. The next grade, CAF-3, includes stenog- 
raphers with salaries ranging from $2,168 per year to $2,620 per vear. 

If stenographers perform certain other duties than merely steno- 
graphic work they may be included in grade CAF-4, with salaries rang- 
ing from $2,394 to $2,845, and CAF-5 with salaries aranging from $2,649 
to $3,397. The Commission is too intellectually honest to resort to 
job-sheet juggling or manipulation to indicate duties over and beyond 
stenographic services when such duties are not substantially based on 
the realities. However, in some of the other government departments 
it appears that stenographers leaving the Interstate Commere Com- 
mission are often able to secure substantial increases in salaries through 
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qualifying for grades higher than CAF-2 and CAF-3. Apparently such 
other agencies or departments are able to arrange their work, as the 
Commission cannot, to provide for extra-stenographic services qualify- 
ing workers for grades higher than CAF-2 and CAF-3. 

While there seems to be a general shortage of stenographers through- 
out the United States, it nevertheless appears that the low and inflex- 
ible rating of stenographers for typing and stenographie work at the 
Interstate Commerce Commission is striking at the very vitals of the 
Commission and threatening its capacity to perform the difficult and 
important tasks entrusted to it under the Interstate Commerce Act. 

It is to be noted that the special committee of the Practitioners As- 
sociation in making response to the so-called Lea resolution authorizing 
a National Transportation Survey said ‘‘Probably nothing would so 
enhance the position of the Interstate Commerce Commission before the 
public as expedition of its procedure’’ (14 I. C. C. P. Journal 92). 

Stenographic shortages are apt, however unjustly, to engender feel- 
ings that the Commission has failed to act with reasonable promptness on 
matters before it. There should be some remedy to this condition of 
shortage through changes in the Civil Service classifications or if neces- 
sary by statute. 

It is easy to speak of delays in the Commission. It is equally easy 
for the Commission to speak of delays caused by counsel. The fact re- 
mains that both the Commission and those practicing before it are 
conscientiously desirous of expediting the cases before it and are glad 
to cooperate to this end. At least mechanical difficulties from steno- 
graphic shortages should be boldly met and disposed of. The Association 
of Interstate Commerce Commission Practitioners, it is believed, would 
welcome being of assistance in this important matter. 









































I. C. C. PRACTITIONERS’ JOURNAL 





COMMENTS CONCERNING THE ADDRESS OF JUDGE KNOX AT THE 
ANNUAL CONVENTION OF THE ASSOCIATION 


A number of interesting comments have been made to editors of 
the JouRNAL concerning the address by the Honorable John C. Knox, 
Senior United States District Judge of the Southern District of New 
York, before the Association of Interstate Commerce Commission Prac- 
titioners in New York on October 3, 1946, at their annual meeting. 
The address was published in the October, 1946, issue of the JourNat. 

Among the comments made are the following from a letter written 
to the JouRNAL by Mr. A. W. Vogtle, Vice President, of DeBardeleben 
Coal Corporation of Birmingham, Alabama: 


‘*You are performing a service of genuine value in the earlier pub- 
lication of a December 17, 1945 address of Mr. David A. Simmons 
and the recent publication of the October 3rd, 1946 speech of Judge 
Knox, both relating to labor and the laws of our land. You will 
likely recall that there was a not dissimilar approach by Mr. Barney 
Baruch in discussion before a Congressional Committee. 

The several labor crises, with their damage to national well being, 
now culminating in the present test of strength between Mr. John 
L. Lewis and our Government, have set the stage, in my judgment, 
for effective renewal of these ideas that means must be found to 
assure justice as between employers and employees without strikes 
detrimental to the public interest. 


That is, the business chaos under existing law, as brought into 
focus by the present exhibition of concentrated power, ruthlessly 
and harshly exercised in disregard of our courts—and which will 
very quickly lead to economic dislocation and widespread human 
suffering, emphasizes the fundamental need of a re-examination 
and re-casting of present laws to the end that rights and respon- 
sibilities may be clearly defined. In short, a plan of such simple 
common sense and fairness as to win support alike of employee, 
employer, the Government and the public. 

There is a dreadful urgency in this search for internal unity, be- 
cause all history teaches that great nations have been usually de- 
stroyed not by enemy’s strength but through their own weak- 
nesses.”’ 














DECEMBER, 1946 231 





EMPLOYEES, MEMBERS OF THE ASSOCIATION, IN THE DEPARTMENT OF 
AGRICULTURE OBJECT TO PROPOSED REPORT ON THE LEA RESOLUTION 
IN RESPECT TO THE HOCH-SMITH LAW 


In the Practitioner’s JourNAL of October, 1946, there is published 
a report submitted by the special committee of the association in re- 
sponse to the so-called Lea Resolution. Members were requested in the 
JouRNAL to indicate their views as to this report. Among the few ob- 
jections made are those in the following letter to the JournaL from 
Messrs. Walter D. Matson, Howard D. Bergen, Geo. P. Shuler, Warren 
H. Powell and A. 8. Dolch: 


‘“‘The undersigned employees of the Department of Agriculture 
and practitioners before the Interstate Commerce Commission note 
with misgiving that a Special Committee of our Association pro- 
poses to repeal the Hoch-Smith Resolution, and certain other legis- 
lation, as set out in the last paragraph on page 91 of the October 
JOURNAL. 


We feel that this proposal would be detrimental to the best interest 
of the agricultural community, and that it exceeds the scope of any 
recommendation which this Association should make to Congress.’’ 





MR. ARTHUR A. TOPPING, MEMBER OF I. C. C. SUSPENSION BOARD, RETIRES 
By R. GRANVILLE CuRRY 


Effective November 30, Mr. Arthur A. Topping, a member of the 
Suspension Board of the Commission, retired after nearly 39 years of 
service with this agency. 

Almost all of this time, he served in the Bureau of Traffic, the 
— being spent as Secretary to the late Commissioner Edgar E. 
lark, 

Mr. Topping came to the Commission from a position with the 
Long Island Railroad. 

Those who have had business with the Interstate Commerce Com- 
mission will have a feeling of sadness at the news that they will no 
longer meet there this kindly, courteous, able, and fair-minded repre- 
sentative of the Commission. His practical viewpoint, his helpfulness, 
and his firm but polite insistence on compliance with essential require- 
ments have added dignity and stature to the reputation of the Com- 
mission. 

His youthful spirit and wholesome outlook on life presage many 
years of happiness ahead. 
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ADVISORY COMMITTEE UNDER THE ADMINISTRATIVE PROCEDURE ACT 


The first meeting of the advisory committee organized to assist in 
determining the policies for recruiting hearing examiners, authorized 
in accordance with the Administrative Procedure Act of Congress, was 
held last week at CSC .. . The hearing examiners to be selected by this 
committee will be appointed under the competitive civil service system 
after June 11, 1947. . 

Members of the committee are J. Haden Alldredge, commissioner, 
Interstate Commerce Commission ; Carl McFarland, member of the D. C. 
bar and former chairman of the section of administrative law of the 
American Bar Association; W. Carroll Hunter, solicitor, Department of 
Agriculture; F. C. Baggarly, chief trial examiner, FPC, and Herbert A. 
Bergson, chief legal consultant, office of the Assistant Solicitor General, 
Justice. 

The hearing examiners will be chiefly needed by Civil Aeronautics 
Board, Agriculture, Federal Power Commission, FTC, ICC and NLRB. 





(from J. Earle Moser Column in Washington-Times-Herald, December 9, 1946). 





THE SHORE DIMLY SEEN 
Review by R. GRANVILLE CuRRY 


Considerable attention has been given to Governor Arnall’s new 
book The Shore Dimly Seen. Much in it is interesting and written 
with a colorful appreciation of the traditions and problems of the South. 

In reading this book one may wonder whether not only is ‘‘The 
Shore Dimly Seen’’ by Governor Arnall but also whether an exceedingly 
dim and distorted vision of the Interstate Commerce Commission has 
been beheld by the Governor. The book suggests unfamiliarity with 
the basic duties and work of the Commission and its statutory respon- 
sibility in respect to rate-making. 

It is startling to find that a Yale professor, Mr. Walton Hamilton, 
is so credulous and misinformed in reviewing this book for The New 
Republic. He says, for example, ‘‘ Arnall dispels the popular myth that 
rates are made by the I. C. C., and pays his respects to the sloth, negli- 
gence and servitude of that ponderous body. The sheep cannot impose 
trust in a ‘watch-dog who has lost his teeth’ and is in the habit of 
‘fraternizing with wolves.’’’ Such loose language indicates careless 
appraisal of fundamentals and a hunger for cheaply sensational words 
to catch the public eye. ; 

It seems a pity that much which is eloquent and praiseworthy in 
Governor Arnall’s book should be marred by the intemperance which 
he shows in discussing the Commission and its problems. If he ex- 
amined the facts, he probably could view more than dimly the necessity 
for hearings in rate cases, the important adverse interests which under 
the statute and constitution must be afforded a fair opportunity to be 
heard, and the importance of having a politically independent admin- 
istrative agency arrive at its conclusions objectively and with conscien- 
tious regard for the rights of those concerned. 
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JUDGE R. V. FLETCHER ELECTED PRESIDENT OF ASSOCIATION 
OF AMERICAN RAILROADS 


The Association of American Railroads has announced: 

“Mr. R. V. Fletcher was elected President of this Association at 
a meeting of the Board of Directors in New York on Thursday, Decem- 
ber 12. He succeeds the late J. J. Pelley, who died on November 12. 
Mr. Fletcher, who was Vice-President, Research, has been in charge of 
the activities of the Association since Mr. Pelley’s death. He announced, 
however, that he will serve as President until a successor has been elected. 
He expressed the opinion that a younger man with more railroad expe- 
rience should be selected as the head of the Association. 

‘*Mr. Fletcher was born in Grant County, Kentucky, on September 
27, 1869. He was educated at the Spencer Institute in Kentucky and 
the University of Mississippi. He practiced law at Pontopoc, Miss. 
Before entering railroad service, Mr. Fletcher served as Attorney Gen- 
eral of the State of Mississippi and later was appointed to fill a vacancy 
on the Supreme Court of that state, serving from November 27, 1908 
until May 10, 1909. He began his railroad service with the Illinois 
Central in 1911, when he was made a general attorney in Chicago. He 
was Assistant General Counsel of the United States Railroad Adminis- 
tration in Washington from May 1, 1919 to March, 1920, when he re- 
turned to the Illinois Central as General Solicitor and on January 1, 
1928, was appointed General Counsel of that railroad. He continued 
in that position until April 1, 1933, when he was appointed Vice-Chair- 
man and General Counsel of the Association of Railway Executives to 
succeed the late Alfred P. Thom. He drafted the plan of organization of 
the Association of American Railroads and when that organization was 
formed on November 1, 1934, he was elected Vice-President and General 
Counsel. He retired as General Counsel on December 31, 1941, and was 
elected Vice-President, Research, of this Association. In addition to 
those duties, Mr. Fletcher was designated by the Board of Directors to 
serve as counsel for this Association when the anti-trust proceedings 
were instituted in Lincoln, Nebraska, by the Department of Justice and 
also in the Georgia Rate Case. He expects to continue to represent the 
interests of this Association in these matters.’’ 


Judge Fletcher has always taken a keen interest in the Practitioners’ 
Association and his many friends among representatives of carriers and 
shippers will be happy to learn of the well deserved honor which has 
been bestowed upon him. 





Report of The Committee of The Chicago Bar 
Association on Unauthorized Practice 


The attention of the members of the Practitioners’ Association is 
directed to the following report of the Administrative Law Committee 
of the Chicago Bar Association. This report should be read by every 
member. 

All practitioners, both the lawyers and non-lawyers, may well view 
with alarm now what seems to be a bold effort on the part of these law- 
yers to prevent men who have been qualified through examination to 
represent shippers before the Interstate Commerce Commission, and who 
are subject to a strict code of ethics. It is plain that if this were done 
it would shut the gates of justice on many of the shippers of this country 
and would, in practical effect, bar them from presenting their claims to 
the Commission. 

The Committee states : 

The Committee on Unauthorized Practice of Law is charged with 
hearing all complaints relating to the unauthorized practice of the law 
by individuals or corporations, and investigates any practice or method 
of procuring or transacting business which constitutes the unauthorized 
practice of law and which may be regarded as prejudicial to the public 
interest. It. takes such action in the courts or before public officers, up- 
on approval of the Board, as may be deemed advisable. 


Foreword 


The unauthorized practice of law is closely associated with the ethics 
of the legal profession. Under the American system of constitutional 
government, ultimate responsibility for the administration of justice 
rests upon the judiciary. Members of the Bar are officers of the court 
without whom the courts cannot function, and without whom the courts 
would be powerless to discharge their obligation to see that justice is 
administered fairly not only in the court room, but also outside of the 
court room, where the greatest opportunity for miscarriage exists. To 
insure the public adequate protection from dishonesty and incompetency 
in the pursuit of justice, membership in the Bar is limited to those who 
have attained the necessary standards of learning and character. To 
maintain such standards, members of the Bar are required to conform 
to a high standard of conduct as expressed in the canons of professional 
ethics. To insure the faithful performance of this trust, the lawyer 1s 
subject to summary discipline or disbarment. As said by Justice Car- 
dozo, membership in the Bar is a privilege burdened with conditions. 
It is these conditions which make the Bar useful in dispensing justice, 
and distinguish the profession of law from a trade or business. If these 
conditions are not complied with, justice is imperiled and the public’s 
guarantees are lost. In this setting it is easy to determine the effect of 
unauthorized practice of law upon professional ethics in the function- 
ing of the judicial process. Unauthorized practice of law, as we use 
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the term, includes not only performance by a person unlicensed to act, 
which constitutes the practice of law, but also the directly related con- 
duct of intermediaries and practice brokers engaged in controlling the 
flow of professional employment for profit and as middle men selling 
the service of lawyers. 

If lay control of lawyers were to be allowed, there can be no doubt 
that the practice of law as an independent profession would come to an 
end, for members of the Bar observing the standards required of them 
by tradition and by the canons of ethics cannot compete with the solici- 
tation, salesmanship and advertising of lay agencies. The inevitable de- 
velopment would be a group of specialists in lay employ. Collection 
agencies would hire lawyers to collect accounts and engage in commercial 
practice. Corporate fiduciaries would hire lawyers to prepare wills and 
trust agreements and handle estates. Title companies would have a 
staff of lawyers to do a general real estate law business. Adjusters 
would employ lawyers to specialize in the field of negligence law. Credit 
associations would direct the activities of other lawyers in matters 
relating to insolvency, ete. 

For generations past it has been deemed necessary for the proper 
administration of justice that those seeking admission to the Bar should 
be men of special training, of proven character and standards of con- 
duct. This is because the administration of justice is, in the last analysis, 
that part of the structure of government which is responsible for the 
maintenance of law and preservation of property rights and personal se- 
curity. If these standards, established as necessary by the State and 
accepted and approved by the Bar, are requisite in our social order, then, 
certainly, lavmen (individual and corporate) should not be allowed to 
break them down, and statutes and rules establishing educational quali- 


fications and ethical standards for those who ‘‘ practice law’’ should be 
enforced. 


Committee Organization 


During the past year the Committee consisted of sixty-nine mem- 
bers, a great number of whom had several years experience with the 
Committee’s work. The Committee is happy that many of its ablest 
members have returned from the Service with renewed interest in the 
Committee’s work. Preliminary meetings for the new members were 
held at the beginning of the Committee year to acquaint them with the 
unauthorized practice problem generally and, particularly, the Illinois 
decision. 

_ _To promote effectively the Committee’s work, the membership was 
divided into four separate divisions. There was no fixed rule of assign- 
ing any particular type of complaint or problem to any division, and 
each division handled a variety of problems in order to acquaint the new 
members with the various aspects of unauthorized practice. Division 
A, under the able leadership of Richard C. Rugen, met semi-monthly 
during the year and covered a wide range of unauthorized practice 
problems involved in complaints filed with the Committee. This divis- 
1on made an exhaustive investigation of the facts and the applicable 
law involving a complaint where important litigation is contemplated. 
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Douglass Pillinger expertly directed the activities of Division B, which 
met every two weeks and concerned itself with a variety of problems. 
This Division also completed its exhaustive investigation of an import- 
ant unauthorized practice problem and submitted its recommendations to 
the Board of Managers for consideration. Division C, under the capable 
guidance of James J. Lewis, met at frequent intervals during the year 
and concerned itself principally with the position taken by this Com- 
mittee relative to the Federal Administrative Procedure Act. This di- 
vision also considered other federal aspects of the problem, including the 
question of the advisability of regulating admission to the Bar of the 
Federal courts by uniform rules. The Executive Committee met semi- 
monthly during the year and consisted of the chairman and two vice- 
chairmen of the Committee, and the chairman and vice chairman of 
Divisions A, B and ©, and in addition, certain members-at-large whose 
long and able Committee service was recognized by their appointment to 
the Executive Division. All recommendations made to the Board of 
Managers during the year were first passed on and approved by the 
Executive Division. The Executive Division is to be particularly com- 
mended for its untiring efforts in behalf of this Committee’s attempts to 
remove certain language objectionable to this Committee in the Mc- 
Carran-Sumners Administrative Procedure Bill affecting practice be- 
fore Federal Administrative Agencies. All the members of the Com- 
mittee have been faithful in attending division: meetings and have been 
conscientious in the dispatch of their work. 

The Committee is loath to institute litigation to prevent the un- 
authorized practice of law where the same result can be accomplished 
by amicable procedures. Every complaint submitted is subjected to 
careful consideration, particularly from the standpoint of whether the 
interest of the public has been damaged by the alleged offense. This 
committee is ever mindful of its responsibilities to the public and the 
Bar. It was not organized for the purpose of creating a monopoly to 
the legal profession or for its protection, but for a better security of the 
people against incompetency and dishonesty, and we have approached 
all problems on that basis. 

The Committee wishes to express its appreciation to J. F. Dammann 
for his cooperation and assistance, and acknowledges its debt of grati- 
tude to Charles Leviton, General Counsel of the Association, who coun- 
seled with the Committee and prepared, briefed, and argued the Kellogg 
ease before the court during the year. We have been fortunate in hav- 
ing the assistance and counsel of Harold J. Clark, a member of the Board 
of Managers who has been assigned to this Committee, and we apprec- 
iate his constant attendance at our Executive Committee meetings. The 
services of Joseph M. Larimer, Assistant Secretary of the Association, 
have been indispensable in co-ordinating and disposing of the Com- 
mittee’s work. His expert guidance and counsel have been especially 
helpful to the Committee, and his untiring efforts are deeply appreciated 
by your Chairman. The organization and work of the Committee have 
functioned more smoothly as a result of the active participation in every 
Committee activity of Samuel M. Kane and Theodore C. Diller, First and 
Second Vice-Chairman of the Committee. 
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Administrative Agency Practice 


Practically all disciplinary action involving a violation of ethics, 
as well as matters involving a violation in the unauthorized practice field 
of the law, is a local affair conducted in the State court that licensed the 
offender. The State has been particularly zealous in prosecuting those 
persons who have abused its license to engage in the practice of law. 
It is natural, therefore, that the most effective disciplinary restraints are 
those imposed upon practitioners by the local courts that license them. 
It would be illegal if each State Administrative Agency could grant 
separate licenses to laymen to practice law before such State agency and 
thereby exercise the sole disciplinary restraint over its practitioners. 
The rigid ethical requirements which members of the Bar must adhere to 
would be lost. Isn’t it unwise to allow a myriad of Federal Adminis- 
trative Agencies to license laymen to practice law before Federal agen- 
cies? In Illinois and in most State jurisdictions the Supreme Court, 
rather than the Legislature, rightfully determines what constitutes the 
practice of law, and remedies for its prevention and abandonment are 
only incidental legislative questions. People of the State of Illinois ex 
rel Chicago Bar Association v. Goodman, 366 Ill. 346. In that case, 
it was pointed out that the educational and ethical requisites of the law- 
yer are not for the purpose of creating a monopoly for the legal pro- 
fession or for its protection, but for the better security of the people 
against incompetency and dishonesty. That case held that the General 
Assembly had no authority to grant to a layman the right to practice 
law. It followed, therefore, that a rule adopted by the Illinois Indus- 
trial Commission purporting to bestow such privilege upon one not a 
duly licensed attorney at law was void. It was further pointed out that 
the General Assembly could not lawfully declare not to be the practice 
of law those activities the performance of which the Judiciary Depart- 
ment may determine is the practice of law. 

In 1941 the principle of the Goodman case was applied by the IIli- 
nois Appellate Court in Chicago Bar Association v. United Taxpayers of 
America, 312 Ill. App. 243, to certified public accountants preparing 
or filing claims for refunds of taxes before the Illinois Department of 
Finance. This was also held to constitute the unauthorized practice of 
law, notwithstanding a rule of the Department of Finance permitting 
certified public accountants to represent claimants before the Depart- 
ment. 

An interesting decision of the Supreme Court of the State of Ne- 
braska is worthy of comment in this report. It was filed July 12, 1946 in 
State ex rel Johnson v. Childe, No. 30822 and was an original proceed- 
ing brought by the State on the relation of the Attorney General charg- 
ing the defendant, a layman, with contempt of court for practicing law 
before the Nebraska State Railway Commission. The court pointed out 
that the defendant acted as an attorney at law on behalf of his clients, 
Prepared and filed pleadings and other documents, examined and cross- 
examined witnesses in the conduct of said proceedings, objected to the 
introduction of testimony of witnesses adverse to the testimony of his 
clients, and made arguments before said Commission in support of the 
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petition. The Nebraska Supreme Court concluded that in the proceed- 
ing before the Commission, where the defendant acted in a representa- 
tive capacity, there was involved a need of legal training, knowledge and 
skill, and that his activities constituted the practice of law. The de- 
fendant was held in contempt of court. The opinion would seem to 
leave no doubt that the ordinary practice in rate cases before a state 
public utilities commission constitutes the practice of law, and that a 
layman engaged in such practice is in contempt of the Supreme Court 
of the State even though his practice was outside of the presence of any 
court. ‘ 

Unfortunately, the matter of the unauthorized practice of law is 
not as well settled in the federal field as it is in the State field. The 
federal courts have not yet asserted the right of the judiciary to regu- 
late the practice of law outside the court room. In federal matters it 
may be that the Supreme Court of the United States would decide that 
Congress and, to the extent that Congress has not acted to the contrary 
an Administrative Agency may have the power to determine what con- 
stitutes the practice of law so far as practice before the Agency is con- 
cerned. 

This Committee submitted a comprehensive report last year of its 
activities in connection with the Bills introduced in the 79th Congress 
known as the McCarran-Sumners Administrative Procedure Bills S. 7 
and H. R. 1203, hereafter referred to as the Bill. This Committee did 
not attempt to formulate an opinion on the Bill as a whole or its pro- 
visions. We did consider the propriety of Congress passing laws au- 
thorizing the unrestricted right of non-lawyers to practice generally be- 
fore Federal Administrative Agencies. In 1945, the Committee sub- 
mitted a report to the Board of Managers specifically with reference to 
said Bill and particularly with reference to, the language contained in 
Section 6(a) thereof dealing with appearance before the Agencies. The 
Committee pointed out that the bill, by purporting to accord, by force 
of statute, the right of any person, lawyer, or non-lawyer to advocate 
the cause of another in the determination of that other person’s con- 
troversy before any Federal Administrative Agency, constituted a grant 
of authority to non-lawyers to appear generally before such Agencies and 
thereby to practice law, contrary to public interest. 

The Committee was gratified when its recommendations were ap- 
proved by our Board of Managers, and a resolution was adopted which 
provided, among other things, that subsection (a) of Section 6 be 
amended by striking from said subsection the objectionable language 
which permitted counsel (meaning lawyer) or ‘‘other qualified repre- 
sentatives’’ to practice before the Agencies, or, in the alternative (to 
meet certain suggestions of the Administrative Law Committee of the 
American Bar Association that the problem of lay practitioners be 
treated by separate legislation), that the entire subsection (a) dealing 
with appearance be eliminated from the Bill. The Administrative Law 
Committee of the Chicago Bar Association took a contrary view to the 

position taken by the Unauthorized Practice Committee and urged the 
Board to reconsider its action in adopting the resolution proposed by 
the Unauthorized Practice Committee. The position of each Committee 
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was called to the attention of the Association membership at the Annual 
Meeting held September 27, 1945. As a result of the interest in the 
subject that developed by reason of the oral reports of both Committees 
submitted at that meeting, a Saturday afternoon meeting of the Asso- 
ciation membership was arranged in order that the recommendations of 
both the Unauthorized Practice Committee and the Administrative Law 
Committee be given further consideration. A luncheon meeting was 
held on Saturday, December 1, 1945 and the subject was interestingly 
and fully developed from the standpoint of both Committees by various 
Committee members, as well as other interested members of the Asso- 
ciation. The language contained in Section 6(a) was amended by the 
Bill’s proponents prior to the meeting, and the October 5th reprint of 
the Senate Committee on Judiciary, among other things, left in the so- 
called objectionable language and added a sentence to the end of Section 
6(a) which read as follows: 


“Nothing herein shall be construed either to grant or to deny 
to any person who is not a lawyer the right to appear for or rep- 
resent others before any agency or in any agency proceeding.’’ 


It was brought out during the discussion that, in the opinion of our 
Committee, the sentence at the end of the section presented a confusing 
bit of legalistic abracadabra and nothing was accomplished by the 
phraseology. Had the words ‘‘other qualified representatives’’ been 
eliminated from the text, the sentence would then lend significance to 
the subsection. We contended, therefore, that none of our original ob- 
jections had yet been satisfactorily met. Except for whatever limitation 
may be imposed by the word ‘‘qualified’’ in the Act, it would appear 
that Congress, if it passed the Bill in its then form, intended that any 
layman could render, on behalf of every interested person, every service 
in prosecuting or defending such person’s cause before any Federal au- 
thority within the scope of the Bill, no matter how important such serv- 
ices are and regardless of the extent of the legal skill or knowledge 
involved in the rendition of such services. Various agencies would fol- 
low their own interpretation as to the meaning of the word ‘‘qualified,’’ 
which interpretations would not necessarily be uniform. However, the 
elimination of the words ‘‘or other qualified representative’’ would give 
every interested person the right to be represented by a lawyer, and 
would not prevent the representation of persons by non-lawyers in mat- 
ters not strictly involving the practice of law. We pointed out that our 
Committee at all times recognized that there are many acts (informal 
adjudications) which might be performed by laymen before Federal 
Administrative Agencies, which probably do not constitute the practice 
of law. Laymen properly act as experts and witnesses, but, in our opin- 
lon, they should not act as advocates. In instances too numerous to 
enumerate, judicial review of decisions is based upon the record made 
before the Agency, a record which is complete and exclusive, eliminating 
under law the possibility that a lawyer coming into the case upon appeal 
may in any respect present different or further evidence. Because some 
Federal Agencies permitted laymen to practice before them and perform 
acts which State courts would, in any State case, define as the practice 
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of law, was no sound argument, in our opinion, for seeking to give legis- 
lative approval to such procedures by the Agencies involved. In the 
November 19, 1945 report of the Committee on Judiciary to the Senate, 
reference was made to Section 6(a) and it was stated that ‘‘the right of 
Agencies to pass upon the qualifications of non-lawyers, however, is ex- 
pressly recognized and preserved in the subsection.’’ It cannot be de- 
sirable, and Congress should not attempt, to allow each Agency to define 
what constitutes the practice of law before such Agency. The status quo 
in Federal Administrative Agency matters, unsatisfactory as it was, was 
far better than the retrogression which we are fearful may result from 
the statutory approval of the practice of law by laymen. We also have 
pointed out that one important objective of administrative reform was 
the elevation of standards of those who practice before the Agencies, 
and that is of such importance that the lowering of standards justified 
opposition to the Bill as proposed. 

After the meeting of December 1, 1945, the Board of Managers of 
the Association reconsidered the matter and affirmed its original posi- 
tion in accepting the recommendations of the Unauthorized Practice 
Committee relative to Section 6(a) of the Bill. The Association, there- 
after, in March, 1946, forwarded to State and local Bar Associations, 
Congressmen from Illinois, and members of the Committee on the Ju- 
diciary of the House of Representatives, the full report of this Associa- 
tion’s position with reference to the Bill. Mr. Dammann pointed out in 
the Association’s letter of transmittal that the resolution with reference 
to Section 6(a) of the Bill was based squarely on the position that it 
was contrary to the public interest for persons who are not lawyers to 
represent others before Federal Administrative Agencies and that this 
position was particularly true where such representation constitutes the 
practice of law. He stated further that it seemed clear to this Associa- 
tion that the Congress of the United States ought not to pass laws au- 
thorizing the unrestricted right of non-lawyers to practice generally 
before such Agencies. The Association urged either that the whole ques- 
tion of congressional approval of unrestricted practice of law be elim- 
inated by deleting the entire subsection, or that the words ‘‘other quali- 
fied representatives’’ be stricken from the Bill, as amended. The Chi- 
cago Bar Association, however, favored the passage of the Bill, except 
for the suggested changes in Section 6(a) and certain other incidental 
changes proposed by the Association’s Committee on Administrative 
Law. This Association’s resolution and stand in connection with Sec- 
tion 6(a) of the Administrative Procedure Act was ratified and approved 
by other State and local Bar Associations throughout the country. The 
Association’s views were transmitted to the American Bar Association’s 
Committee on Administrative Law, which Committee was sponsoring the 
Bill in Congress and was also active in clarifying controversial issues 
with reference to the Bill before the House and Senate Committees. The 
American Bar Association’s Committee on Unauthorized Practice of 
Law, vigorously made known its objection to the language contained 
in Section 6(a) of the Bills freezing into Federal Administrative Agency 
practice the practice of law by laymen. 
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We regret to report that the proposed amendments failed to receive 
the solid support of the Bar and, as a result, the Federal Administrative 
Procedure Act was passed and became law June 11, 1946, without our 
proposed amendments. Section 6(a) of the Act, accordingly, reads as 
follows : 

‘* Ancillary Matters 
Section 6. Except as otherwise provided in this Act— 


(a) Appearance.—any person compelled to appear in person 
before any agency or representative thereof shall be accorded the 
right to be accompanied, represented, and advised by counsel or, if 
permitted by the agency, by other qualified representative. Every 
party shall be accorded the right to appear in person or by or with 
counsel or other duly qualified representative in any agency pro- 
ceeding. So far as the orderly conduct of public business permits, 
any interested person may appear before any agency or its respon- 
sible officers or employees for the presentation, adjustment, or de- 
termination of any issue, request, or controversy in any proceeding 
(interlocutory, summary, or otherwise) or in connection with any 
agency function. Every agency shall proceed with reasonable dis- 
patch to conclude any matter presented to it except that due regard 
shall be had for the convenience and necessity of the parties or their 
representatives. Nothing herein shall be construed either to grant 
or to deny to any person who is not a lawyer the right to appear 
for or represent others before any agency or in any agency pro- 
eeeding.’’ (Italics ours). 


The Act as it now stands authorizes parties to be accompanied, ad- 
vised and represented by counsel or, if the Agencies permit, by laymen. 
The Act as passed makes no distinction between procedures before Fed- 
eral Administrative Agencies which constitute the practice of law and 
those which do not constitute the practice of law where either lawyers 
or laymen may appear to assist in the ministerial duties of the Agency. 
As a result, the problem of unauthorized practice of law generally, and 
more particularly in Administrative Agency procedure, is placed deeper 
into debatable ground and confusion. It appears that an aggressive and 
well organized lay practitioner group have succeeded in obtaining from 
Congress legislative approval to practice law, which approval might 
not have been granted if the Bar had been unanimous in its opposition 
to the Bill. A great number, if not most, of the acts which a person per- 
forms representing another before Federal Agencies, constitutes the 
practice of law. The rights of individuals under law in many cases are 
determined from the practices of these Agencies to the same extent as 
they are determined in the trial courts. 

The McCarran-Sumners Bill sought to protect the citizen, among 
other things, in his inherent right to be represented by counsel and to 
have the benefit of judicial review. It is in the interest of the Agencies 
themselves that the practice and procedure in judicial and quasi-judicial 
Proceedings be handled by skilled and trained men, of the law. Unless 
those who practice and, in such proceedings, are subject to the disciplines 
and controls affecting men of the Bar, practice before such Agencies will 
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degenerate and fall into the hands of the unlicensed, unbridled, and 
uncontrolled, who will be free to make a business of what should be a pro- 
fession, to split fees, to solicit, advertise, and tout for business, and to 
do the many things which years of experience have been found repugnant 
and destructive to the administration of justice. 

If it be in the public interest that there be a legal profession re- 
quired to comply with years of study, to furnish character qualifications 
and to pass examinations before being admitted to practice in the courts, 
and thereafter be held to an honorable practice, subject to canons of 
ethics* and discipline in case of infraction, then surely the same public 
interest requires the same standards for appearances and practice in 
judicial and quasi-judicial proceedings in the Agencies. If it be in the 
public interest that only lawyers in good standing be permitted to ap- 
pear for others in the courts, it is equally in the public interest that only 
lawyers be permitted to appear and practice in judicial and quasi-ju- 
dicial proceedings before Agencies. 

The lawyer proponents of the Bill, prior to its passage, were of 
the opinion that practice requirements before Federal Agencies would 
have to be set up as a second step after the Bill was enacted into law. 
The unauthorized practice committees of this country have lost round 
one. Study should now be made and aggressive action taken with a view 
of formulating a practicable draft of legislation setting up adequate 
safeguards to deal with the present unsatisfactory admission and prac- 
tice requirements of laymen before Federal Agencies. It is this Com- 
mittee’s view that notwithstanding the enactment of this legislation 
which, in our opinion, is detrimental to the public interest, a vigorous 
program should be adopted with the end of formulating an adequate 
program to preserve the practice of law as an honorable service to the 
public. 

Uniform Federal Court Rules 


During the year the President of the Association referred to this 
Committee a letter from the Chairman of the Committee of Federal 
Judges appointed by the Chief Justice of the United States to consider 
the advisability of regulating admission to the Bar of the Federal Courts 
by uniform rules. 

A sub-committee studied all the available rules for admission of at- 
torneys to practice in the various District Courts and Circuit Courts of 
Appeal, and concluded that it was impractical to draft one rule of ad- 
mission applicable to all Federal Courts, but that a uniform rule for 
admission to District Courts appeared desirable and, although regarded 
by the sub-committee as less important, a uniform rule for admission to 
the Circuit Court also appeared desirable. The recommendations of 
the sub-committee were approved by our Executive Committee and the 





* Apparently the Chicago Bar Association. Committee is unaware that there Is a 
rigid Code of Ethics governing all practitioners before the Interstate Commerce 
Commission. This Code of Ethics applies to laymen as well as to attorneys-at-law. 
Incidentally, all non-lawyers admitted to practice before the Interstate Commerce 
Commission must take a written examination to indicate their fitness qualifications 
for admission to practice before that tribunal—Editor’s Note. 
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Committee’s report and its comments, together with a proposed uniform 
rule for admission of attorneys in Federal District Courts and a pro- 
posed uniform rule for admission of attorneys in United States Circuit 
Courts of Appeal, have been submitted to the Board of Managers. The 
Committee was of the opinion that it was impractical to make these 
uniform rules of admission applicable to the United States Court of 
Customs and Patent Appeals, and other federal courts of special juris- 
diction. 


Litigation 


The most important litigation which the Association is prosecuting 
at this time is the ease of Chicago Bar Association, et al v. Wilbur Fiske 
Kellogg, which has been pending for some time in the Superior Court of 
Cook County and in which proceeding it was sought to enjoin Kellogg, 
a ‘‘patent attorney’’ not a member of the Illinois Bar, from engaging in 
the unauthorized practice of law in this State. The Master who heard 
the issues, reported consistent with the complaint that Kellogg (not- 
withstanding the rules of practice in the United States Patent Office 
authorizing him to advise and assist applicants for patents in the pre- 
sentation and prosecution of their applications before the Patent Office) 
is engaged in the practice of law outside of the Patent Office. The Mas- 
ter’s Report recommended that the defendant be enjoined, among other 
things, from preparing, drafting and construing legal documents, con- 
tracts, including patent licenses and deeds, and assignments and other 
evidences of transfer of title to or interests in patent and other prop- 
erty; from rendering legal opinions, including opinions relating to 
title to and validity, infringement and enforcement of patents and 
trade marks, and rights therein and thereto; from preparing, drafting 
and filing pleadings and other legal documents and papers in suits at 
law and in equity in courts of record and before administrative tri- 
bunals other than the Patent Office. 

Objections to the Master’s Report were overruled and the report 
filed with the court. Exceptions to the report recommending a decree 
were ably argued on behalf of the Association by Charles Leviton, its 
General Counsel, and briefs have been filed. The matter has been set 
for decision by the Trial Judge early in September. The Master’s Re- 
port, in our opinion, expertly defines and limits the appropriate field of 
activity that might be engaged in by laymen qualified to practice before 
the Patent Office. A favorable decision by the court in this case should 
prove a milestone in the unauthorized practice of law problem relating 
to Federal Administrative Agencies. 

_ During the year the Appellate Court of Illinois, Second District, 
in Lawrence A. Smith, Plaintiff-Appellant, v. Illinois Adjustment Fi- 
nance Company, a corporation, et al, Defendant-Appellee, 326 Ill. App. 
694, filed its opinion reversing and remanding the decision of the Cir- 
cuit Court of Carroll County in sustaining defendants’ motion to dis- 
miss the complaint. Because of the importance of the decision in the 
field of unauthorized practice of law in this State, this Association in- 
tervened in the Appellate Court proceeding as amicus curiae. In this 














244 1. C. C. PRACTITIONERS’ JOURNAL 





cease, plaintiff, a lawyer, sought to enjoin the defendants from engaging 
in the practice of law in the collection agency business. As a result of 
the Appellate Court decision, the right of the attorney-plaintiff to seek 
the injunction on behalf of himself and other members of the Bar of the 
State for the benefit of the public was upheld. 

During the past few months the Committee, pursuant to com- 
plaints filed with it, has investigated the facts and prepared and filed, 
with the consent of the Board of Managers, two separate complaints for 
injunction in the Superior Court of Cook County, one to restrain An- 
drew Jackson, a disbarred lawyer, and the other to restrain Florence 
F. Rosen, a lay person, from engaging in the practice of law. These 
matters have not yet been heard by the court. We are hopeful that 
injunction decrees will be entered in both cases in the near future. 

In the proceeding pending in the City Court of Chicago Heights, this 
Committee, through one of its members, appeared and caused an order 
to be entered June 29, 1946 holding Louis C. Taylor, a disbarred lawyer, 
in contempt for practicing law in this State without a license. 


Other Matters 


The Committee is mindful that the ever widening scope of licensed 
activities being performed by lay persons and corporations is constantly 
being enlarged upon. There is a natural hesitancy from the standpoint 
of the Bar to take aggressive action in all quarters to arrest this trend. 
However, if commercialization of the Bar is allowed to continue without 
challenge, and lay organizations are allowed to continue their encroach- 
ment because they are specialists and, therefore, allegedly better able 
to answer the semi-mass production of legal questions and thereby 
render legal services in a very limited field, then the ethics of the legal 
profession and justice so dependent upon such ethics are imperilled. 

The Committee has considered during the year, among other things, 
the scope of the permissible activities of an accountant employed by a 
law firm and of a lawyer employed by an accounting firm, certain ad- 
vertisements of publishers of loose leaf services, and the permissible 
activities of estate planners. 

Many complaints have been filed and a great deal has been said 
about the practice of law by real estate brokers. Ignorance of the law 
may here create damage which the courts cannot thereafter undo. It 
has been said that if the drawing of an instrument, such as a deed or 
lease, is a concomitant of an unlicensed person’s business, or grows out 
of a business transaction in which he is interested, he may prepare such 
a paper for the parties. If this is true, suffice it to say that almost every 
phase of the law could then be deemed to be, by the various trades, pro- 
fessions, businesses and services, purely ancillary and incidental to some 
one or more of them. 

Certain Committee activities and decisions necessarily must be kept 
in confidence until the complaint is dismissed, amicable adjustment ef- 
fected, or litigation instituted. Space does not permit a detailed review 
of the numerous problems that have received the attention of the Com- 
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mittee. Investigations and hearings were conducted on practically all 
complaints filed with the Committee. Many matters, in themselves of 
relatively little importance, nevertheless are extremely important in 
carrying out the duties of the Committee in its relations to the public 
and the profession. The importance of this cannot be too fully stressed. 
The Committee welcomes the filing of inquiries, reports, and complaints, 
and it is hoped that more lawyers will make a record of their experiences 


in matters in which laymen, including disbarred lawyers, have acted to 
the damage of their so-called clients. 


THomas J. BoopEt., 
Chairman. 
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COMMISSIONER AITCHISON NEW CHAIRMAN OF I. C. C. 


On December 16, the Interstate Commerce Commission announced 
the election of Honorable Clyde B. Aitchison, of Oregon, as its Chair- 
man for the calendar year 1947, to succeed Commissioner George M. 
Barnard, of Indiana, whose term as Chairman will expire December 
31, 1946. Commissioner J. Monroe Johnson, of South Carolina, was 
in the line of rotation for the Chairmanship, but his duties as Director, 
Office of Defense Transportation, precluded acceptance of the post. 
Thereupon the Commission chose Commissioner Aitchison, its senior 
in service. 

Mr. Aitchison has served as Commissioner since October 5, 1917. 
He was originally appointed by President Wilson, and has received 
successive reappointments for terms of seven years from Presidents 
Harding and Coolidge, and twice from the late President Roosevelt. 
Previously he had been for nine years a member of the Railroad Com- 
mission and the Public Service Commission of the State of Oregon. 
The coming term will be his fourth as Chairman of the Commission. 
His period of service as Commissioner, more than 29 years, exceeds that 
of any of his predecessors, and also that of any member of a regulatory 
body, either federal or state. 





MR. CLARENCE G. JENSEN NEW DIRECTOR, BUREAU OF TRAFFIC, I. C. C. 


Mr. Clarence G. Jensen has been appointed to the position of 
Director of the Bureau of Traffic, effective December 15, 1946. Mr. 
Jensen, formerly Assistant Director of the Bureau of Traffic, has been 
serving as Acting Director since the retirement of former Director 
William V. Hardie. 





MR. WILLIAM R. SETTGAS TO SERVE AS CHAIRMAN OF 
ASSOCIATION’S COMMITTEE ON MEMBERSHIP 1946-47 


Announcement was made in the November issue of the JOURNAL to 
the effect that Mr. J. E. Bryan, 28 East Jackson Boulevard, Chicago, 
Illinois, would serve as Chairman of the Association’s Membership 
Committee for the current year. However, due to the press of other 
business Mr. Bryan found it necessary to decline the appointment. Mr. 
Settgas is a Traffic Executive of the American Paper and Pulp Asso- 
ciation, 122 East 42nd Street, New York 17, N. Y., and will serve as 
Chairman of this important Committee until the Annual Meeting in 
the fall of 1947. 
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ASSOCIATION’S 18TH ANNUAL MEETING TO BE HELD AT CHICAGO, ILLINOIS 


The 18th Annual Meeting of the Association of Interstate Com- 
merce Commission Practitioners will be held at the Edgewater Beach 
Hotel, Chicago, Illinois, September 29-30, 1947. 





SIDNEY S. ALDERMAN MADE GENERAL COUNSEL OF SOUTHERN 
RAILWAY SYSTEM 


Mr. Sidney 8S. Alderman, who it will be remembered was a speaker 
at the last Annual Meeting of the Practitioners’ Association and whose 
address was printed in the November issue of the Journal, has been 
made General Counsel of the Southern Railway System, effective Jan- 
uary 1, 1947. 

Mr. Alderman recently returned from Nuerenberg, Germany, where 
he participated in the prosecution of top Nazi war criminals as Special 
Assistant to the Attorney General and assistant to Mr. Justice Robert 
H. Jackson. He has been associated with the Southern since 1925 and 
at the time of his promotion to General Counsel was General Solicitor. 
He was born in Greensboro, N. C., on November 28, 1892, and was 
graduated from Trinity College (now Duke University) in 1913, at- 
tended Trinity College Law School, and later studied at the Sorbonne 
in Paris, France. Returning to Greensboro in 1919, he engaged in 
the general practice of law until joining the legal staff of the Southern 
in 1925. He had handled many important litigations for the Southern 
and for the railroad industry in the United States Supreme Court, in 
ted federal and state courts, and before Presidential Emergency 

oards. 

In World War I, Mr. Alderman served as Captain of Company M, 
821st Infantry, 81st Division, and also as Operations Officer in the 
Vosges, Verdun, and Meuse Argonne campaigns. He is a member of 
the American and North Carolina Bar Associations, and is a trustee 
of Duke University. He will sueceed Mr. Sydney R. Prince, who is 
retiring after forty-five years of railroad service. 








Rail Transportation 
By A. Rea Wiuuiams, Editor 


Ex Parte 148-162—Increased Railway Rates, Fares, and Charges 


By a report and orders approved December 5 and released December 
6, the Interstate Commerce Commission authorized rail and water com- 
mon carriers to increase their freight rates and charges on January 1, 
1947, in amounts which will aggregate close to one billion dollars a 
year, or an average over-all of approximately 17.6 percent. For the 
Eastern District the aggregate freight revenue increase, according to 
estimates made by the Commission’s staff, will approximate 17.9 percent 
of the basic rates, which somewhat exceeds that for the remainder of 
the country, 17.4 percent. The railroads had sought increases which 
they computed would average 19.6 percent on all traffic. At the same 
time the Commission withdrew the time limitation upon the authorization 
of a 10 percent increase in passenger fares, so the fares as increased 
February 10, 1942, will continue in effect and not be required to be 
cancelled 6 months after the formal end of the war. The carriers’ 
proposal was intended to yield them revenue to offset, partially at least, 
increased wages and costs of materials and supplies to which they have 
been subjected. 

All members of the Commission participating concurred in the 
results, although the report indicates there were individual differences 
of opinion as to particular features of the adjustment made. No Com- 
missioner dissented. Chairman Barnard, who was absent, and Commis- 
sioner Johnson, engaged in his duties as Director of the Office of De- 
fense Transportation, did not participate in the decision. A majority 
of the Committee of State commissioners who sat through the proceed- 
ings in a cooperative capacity, agreed in general with the results reached. 

The rail carriers’ original proposal was for a general increase of 
25 percent, but with numerous specific exceptions as to which either 
lesser percentage or maximum amounts were proposed. In its interim 
decision, June 20, 1946, after an emergency hearing, the Commission in 
substance, but with important exceptions and additions, permitted the 
restoration of the increases authorized early in 1942, later suspended. 
The interim increases became effective July 1, 1946, and will be super- 
seded by the authorizations now made. 

Among the Commission’s findings are the following: 

**12. Where carriers earn specific stated amounts as their com- 
pensation or division out of joint through rates, such amounts should 
be increased in the same percentages as the joint through rates. 

‘13. When accessorial charges or switching charges are increased 
as herein authorized, and such charges prior to the increase were ab- 
sorbed wholly or in part by a carrier, the amount of the absorption 
should be increased in the same proportion as the increase in the acces- 
sorial or switching charge.’’ 
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FINANCE MATTERS 
Alton Railroad Company Reorganization Managers 


Judge John P. Barnes, of the U. S. District Court for the Northern 
District of Illinois, at Chicago, has appointed new Reorganization Man- 
agers for the Alton Railroad Company. He appointed attorneys Claude 
A. Roth and William T. Faricy to succeed A. Bradley Eben and Roy 
D. Keehn. He reappointed John E. Gavin. Judge Barnes expressed 


the hope that the reorganization plan would be consummated at the 
earliest possible moment. 





Central of Georgia Reorganization 


By order November 14, 1946 in Finance Docket 12950, the Inter- 
state Commerce Commission reaffirmed its prior findings in connection 
with the reorganization of the Central of Georgia Railway, declining 


to make any changes in its treatment of subsidiaries of' the reorganized 
property. 





St. Johnsbury & Lake Champlain R. R. Reorganization and Control 


By orders in Finance Dockets 14832 and 15327, decided October 31, 
1946 by the Interstate Commerce Commission, completion by the re- 
organization manager of transfer of the property of the St. Johnsbury 
& Lake Champlain Railroad Company to the St. Johnsbury & Lake 
Champlain Railroad, and acquisition by the Boston & Maine Railroad 


of control of the St. Johnsbury & Lake Champlain Railroad, were au- 
thorized. 





FORMAL MATTERS 
Rule 18 of Tariff Circular MF No. 3 


Division 2 of the I. C. C. by order dated November 18, 1946, has 
postponed the effective date of Rule 18 of Tariff Circular MF No. 3 from 
January 1, 1947 to January 1, 1948. 





Class Rate Docket 28300 


On October 21st, United States Supreme Court granted certiorari 
in the Class Rate Case, Docket 28300, wherein the Interstate Commerce 
Commission ordered a 10% reduction in these rates in Southern and 
Western territories and a 10% increase in Official Territory. The case 
has reached the Supreme Court in an injunction proceeding which has 
prevented the effectiveness of the changes ordered. The United States 
Supreme Court will hear arguments commencing February 10, 1947. 
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New York Intrastate Freight Rates 


Sixteen railroads operating in the State of New York have petitioned 
the Interstate Commerce Commission under Section 13 of the Act to 
require that the intrastate level in the State of New York be brought 
to the level of interstate freight rates. 





South Buffalo Railway—Commodities Clause 


In a decision handed down November 7th the District Court of the 
United States for the Western District of New York, in civil action 
File No. 1464, found that since 1939, at least, the South Buffalo Railway 
was not in violation of the Commodities Clause of the Interstate Com- 
merce Act. 





Regulation of The Transpertation of Explosives 


In notice dated November 22d, Secretary Bartel of the Interstate 
Commerce Commission in Docket 3666 invited comment concerning the 
merits or deficiencies of certain regulations concerning the handling of 
explosives and other dangerous articles. 





MISCELLANEOUS 
Santa Fe—Air Transportation 


President F. G. Gurley of the Atchison, Topeka & Santa Fe Rail- 
way has announced permission will be sought of the Civil Aeronautics 
Board to operate civil air service for the transportation of property and 
mail by its affiliate, the Santa Fe Skyway. 





R. R. B.—Employment Relations 


The Railroad Retirement Board has amended Part 204 of its Reg- 
ulations, with respect to the subject of employment relation. The 
amended regulation was published in the Federal Register of November 
27, 1946. 





Conference Rate-Making 


The National Association of Railroad and Utilities Commissioners 
at its annual meeting in Los Angeles adopted a resolution which ‘‘favors 
the enactment of legislation which shall establish the legality of agree- 
ments between carriers relating to the establishment and procedure of 
rate bureaus and conferences, and other matters pertaining to trans- 
portation, provided such legislation shall provide for effective super- 
vision of such agreements, in the public interest, in conformity with 
general regulations prescribed by the Interstate Commerce Commission.” 





wa <i ~- i oe | 


oo” 


+o & 


on 
ay 


the 
of 


vail- 
ities 
and 


Reg- 
The 
mber 


oners 
avors 
\gree- 
re of 
trans- 
uper- 

with 
sion.”’ 





DECEMBER, 1946 251 





Greater Efficiency in Refrigerator Car Use Urged 


In letters addressed to the President of the American Short Line 
Railroad Association, A. A. R. (President) Fletcher, Carl Giessow, 
President of the National Shippers Advisory Boards, and Alonzo Ben- 
nett, President of the National Industrial Traffic League, dated Novem- 
ber 26, ODT Director Johnson urged railroads, refrigerator car lines, 
and shippers and receivers of perishable freight to increase the efficient 
use of the available supply of refrigerator ears. Director Johnson said 
that more cars are being loaded with perishables this year than ever 


before and predicted an even heavier demand for refrigerator cars in 
1947. 





Transportation in High Pressure Tank Cars 


On October 24, 1946 Administrator J. D. Small, Civilian Produc- 
tion Agency, approved Certificate 216 (somewhat similar to Certificate 
44 in effect throughout the war period as to railroad transportation), 


authorizing pooling and joint action with respect to transportation in 
high pressure tank ears. 





Tax Amortization Deductions 


By Executive Order 9802 dated November 12th, President Truman 
has fixed the termination date of December 31, 1946 for the filing of 
amortization applications under Section 124 (h) of the regulations of 
the Bureau of Internal Revenue CC ratings for freight cars. By Di- 
rection 22 to Priorities Regulation 28, Civilian Production Administra- 
tor on November 13th authorized the assignment of CC ratings under 
Paragraph (d) (1) of Priorities Regulations 28 pursuant to applications 
on Form CPA-541-A for railroad car lumber to railroads, persons who 
repair railroad freight cars, and to railroad freight car manufacturers 
where needed for the maintenance and repair and for the manufacture 
of railroad freight cars. 





Toledo, Peoria & Western Operation 


The United States Circuit Court of Appeals, at Chicago, has sent 
a mandate to the United States District Court, at Peoria, directing it 
to instruct George P. McNear, owner of the Toledo, Peoria & Western 
Railroad to operate the railroad, and, also, to enjoin any interference 
with its operations. 
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Fair Labor Standards Act Decision 


The United States Supreme Court on November 18th, refused to 
review a ruling which would require a Puerto Rican Railroad to pay 
back overtime wages to some 1,000 employes even if the company is 
forced into bankruptcy. 

The American Railroad of Puerto Rico, appealing from a decision 
by the First Circuit Court of Appeals, conceded that under the Fair 
Labor Standards Act the employes were entitled to overtime wages be- 
tween 1939 to 1941. However, the railroad said that in 1941 it paid 
$700,000, or about 45 per cent of the amount owed, and that this was 
all the company could afford to pay without going into bankruptcy. 

The railroad said that if the employes press their demands it might 
force discontinuance of the railroad’s operations and as a result the 
workers would lose their jobs ‘‘on an island where unemployment is a 
chronic evil.’’ The Circuit Court ruled that the ability of an employer 
to pay was immaterial and that employers who are in financial difficulties 
are not exempt from the act. The Supreme Court left this decision in 
effect. 





PERSONALS 
Brigadier General Wylie Retires 


The War Department has announced the retirement of Brigadier 
General Robert H. Wylie, Assistant Chief of Transportation, who will 
become manager of the Port of San Francisco on January 15, 1947. 





Awards of Merit 


On November 12th Director J. M. Johnson of the Office of Defense 
Transportation and a member of the Interstate Commerce Commis- 
sion, at the direction of the President of the United States, conferred 
Presidential Awards of Merit upon Mr. James H. Aydelott, General 
Manager of the C. B. & Q.; Mr. Charles H. Buford, Executive Vice- 
President of the C. M. St. P. & P.; Mr. Arthur H. Gass, Director of the 
Railway Transport Department of O. D. T.; Mr. Michael J. Gormley, 
Executive Assistant to the President of the Association of American 
Railroads (posthumously); Mr. Warren C. Kendall, Chairman of the 
Car Service Division of the Association of American Railroads; Mr. 
Homer C. King, Deputy Director of the Office of Defense Transporta- 
tion; Mr. Henry F. McCarthy, Executive Assistant to the President of 
the New York, New Haven & Hartford Railroad; and Mr. Guy A. Rich- 
ardson, retired President of the Chicago Surface Lines. All of these 
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awards were based upon services rendered in connection with the Office 


of Defense Transportation and Association of American Railroads war 
activities. 





STATISTICS 
Net Ton-Miles Per Freight Car Day 


The following explanation and statistics were released by the 
Bureau of Transport. Economics and Statistics of the Interstate Com- 
merce Commission on November 13th: 

**Net ton-miles per freight car day is a useful measure of freight 
ear performance since it reflects such factors as equipment on hand, 
load per car, and length of haul. Comparative averages relating to 
Class I steam railways are given below for the 8 months ended with 
August from 1939 to 1946, inclusive, together with related figures show- 
ing net ton-miles per loaded car-mile (average load), average haul per 


revenue ton per road, and the percent unserviceable of all freight cars 
on line. 


CLASS I STEAM RAILWAYS 

















Average haul Percent 

8 months Net ton-miles | Net ton-miles per revenue unserviceable 

ended with per freight per loaded ton per road | of all freight 

August car day car mile (miles) cars on line 
1939 485 26.2 205.4 12.1 
1940 574 27.6 202.4 8.5 
1941 709 28.1 206.3 5.2 
1942 893 31.2 224.4 3.1 
1943 1,029 33.5 239.6 2.4 
1944 1,067 32.9 243.2 2.5 
1945 1,058 32.4 244.3 3.2 
1946 859 31.0 227.6 4.1 

















Freight Ton-Miles Show Slight Increase 


Rail freight ton-miles for October amounted to 57,700,000,000 ton- 
miles, an inerease of 15.9 per cent over the same month of 1945. For 
ten months of 1946 the total is 490,500,000,000 ton-miles, a decrease of 
16.1 per cent from last year. 





Passenger Traffic Statistics 


In a report released by the Bureau of Transport Economies and 
Statistics of the Interstate Commerce Commission, covering the first 
seven months of 1946, it was shown that Class I steam railways had suf- 








254 I. C. C. PRACTITIONERS’ JOURNAL 





fered a loss in revenue as compared with the same period of last year of 
25.3 per cent in coaches and 11.6 per cent in Pullman cars. Reduction 
in number of passengers carried amounted to 16.5 per cent in coaches 
and 18.1 per cent in Pullman ears. Revenue per passenger mile showed 
an increase of 3.5 per cent in coaches and a decrease of 1.6 per cent in 
Pullman cars. 





Railroad Employes 


At the mid-month count of October 1946 Class I Steam Railways, 
not including switching and terminal companies, had 1,375,844 em- 
ployes. This was a decrease of 1.49 per cent from the number of em- 
ployes on the same day last year. 





Female Employees 


The Bureau of Transport Economics and Statistics of the Interstate 
Commerce Commission has issued its monthly statement showing fe- 
males employed by Class I steam railways during the month of July 1946 
to have averaged 77,552. This represented 5.75% of the total employees. 
It was a reduction from the same month of 1945 when the percentage 
was 8.08%. 





Railway Accidents 


The Interstate Commerce Commission has released a preliminary 
summary of steam railway accidents for September 1946 showing an 
increase in the number of accidents from 1269 during September of 
last year to 1287 during September of this year. 

No passenger was killed in a train accident nor in a train service 
accident. Employees killed on duty were 42 as compared with 70 during 
September of last year. 

Accumulative for the nine months ending with September 1946 
show a reduction in the number of accidents from 12,839 during the 
first nine months of 1945 to 11,474 during the current period. 

Number of passengers killed in train and train service accidents 
was reduced from 106 to 80. 

Number of employees killed on duty was reduced from 646 to 476. 





Railroads in The Hands of The Courts 


A study recently released by the Bureau of Transport Economics 
and Statistics of the I. C. C. shows that 71 railroads, representing 
39,668 miles of road, were in the hands of receivers and trustees on June 
30, 1946. 
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Motor Transportation 
By J. Nrntan BEA, Editor 


Small Shipments Charges Investigation 


Hearings have been begun in the Commission’s investigation of 
small shipment charges by railroads and motor carriers, docketed as 
Nos. 29556 and MC-C-543, respectively. These were opened on Novem- 
ber 6, 1946, at Washington, by Commissioner Alldredge, assisted by 
Examiners Cummings, Vandiver and Kassel. The issues embrace the 
lawfulness and reasonableness of rail and motor charges on shipments of 
300 pounds or less. Included in the inquiry are all minimum charge 
shipments regardless of size. 

Exhibits presented by members of the Commission’s staff dealt with 
the present systems of charges on small shipments by rail express, air 
express, parcel post, motor common carrier and railroad, which exhibits 
are to be supplemented with additional material at a later hearing. 
Submitted also by the Commission’s Cost Section (Bureau of Transport 
Economics and Statistics) were cost exhibits showing the Commission’s 
Highway Form-A Formula and scales of charges for small shipments 
by weight brackets for motor carriers in the South and Midwest. A 
study of motor carrier tariff provisions was offered by the Assistant 
Chief, Freight Branch, Bureau of Traffic, who stated that except in New 
England these charges are frequently influenced by those applied by 
the rails and that except for minimum charges no special provision is 
made for small shipments. A similar exhibit on the rail tariffs was also 
presented. Traffic study material presented included a showing based 
on selected days in 1939 that 54 per cent of motor carrier shipments 
under 300 pounds move on class rates or exceptions, 41 per cent under 
minimum charges and 5 per cent on other types of rate. 





Middle Atlantic Rate Increases 


Hearing has been held in Docket No. MC-C-528, for the purpose of 
determining the lawfulness of rate increases published by Middle At- 
lantie States Motor Carrier Conference to become effective April 15, 
1946. The Commission allowed the increases to become effective as 
scheduled, pending investigation. The hearing was held in Washington 
on November 12 before Examiner T. K. Carpenter. 

_ The rates which are the subject of the inquiry are a 15 per cent 
Increase on shipments under 6,000 pounds and a 4 per cent increase on 
shipments of 6,000 pounds or more. Stress was placed upon the labor 
increases and other unfavorable operating conditions facing the carriers, 
and it was emphasized by the latter that still further increases are al- 
ready needed because of the New York City and other recent drastic 
wage increases. The weight-break point of 6,000 pounds was adopted 
to accord with the practice prevailing in New England territory and 
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as a fair distinction to shippers, it was explained. Cost exhibits were 
introduced showing LTL (taken as 5000 pounds and over for this study) 
operating ratios for the second quarter of 1946 of 107.26 at actual reve- 
nues and 96.87 under revenues adjusted to show the full increase. Cross- 
examination on the latter was deferred to December 18 at Washington. 

Protesting the increases in question were certain shipper interests 
and the Department of Agriculture. 





When is Motor Carriage “Incidental” to Transportation 
by Aircraft? 


This interesting question is discussed in a proposed report recently 
filed in Docket No. MC-106850, Sigmund J. Golembiewski Common Car- 
rier Application. The report in question recommends regulation of 
the transportation service performed by applicant, consisting of trans- 
portation of general commodities to and from air fields, because of the 
territory covered and for ‘‘practical regulatory reasons.’’ 

The proposed report, written by Examiner M. B. Driscoll, calls at- 
tention to the fact that applicant has been conducting operations on 
the theory that the exemption provisions of Section 203(b) (7a) of the 
Interstate Commerce Act, Part II apply to the service in question. 
Further, the report indicates, applicant has transported only airline 
traffic, signed bills of lading only in the name of the air carrier, and 
given receipts to the air carrier, making no records of his own. Appli- 
cant has received compensation only from air carriers for the trans- 
portation service covered by the application. 

Pointing out that the exemption provisions in question have not yet 
been passed upon by the full Commission, although Division 5 has con- 
sidered them in a number of cases, the examiner declares that the ex- 
emption has not been given any detailed consideration nor have tests 
been established by which to determine in any given case whether or 
not motor transportation is incidental to transportation by aircraft, 
thereby invoking the exemption contained in Section 203(b)(7a). The 
report continues: 


‘*Applicant’s territory goes far beyond the confines of New 
York, N. Y., and Newark and takes in three New Jersey counties 
and parts of four others. In addition to the two principal cities, 
it includes such important points as Bayonne, Jersey City, Pater- 
son, and Pasaaic, N. J. From Newark Airport for example, the 
airline distances run as far as 25 miles to Far Hills, 27 miles to 
Raritan, and 28 miles to Mahwah, N. J. The air distances from 
La Guardia Field to these points would of course, be much greater. 
Moreover, highway distances, which have to be traveled, materially 
exceed airline distances. . . . it is concluded that applicant’s service 
is not a mere local or terminal service or a mere incidental service 
but rather a line-haul servee, by means of which air carriers cat 
project their areas of service beyond their logical and normal ter- 
ritories into more distant areas. . 
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*‘There would be no logical or regulatory reasons for trying 
to artificially divide applicant’s service into parts and say that one 
part is incidental and another line-haul. The service he offers and 
performs is one total and entire service, and the same truck that 
earries packages from Newark Airport to Newark carries packages 
to any other points in the territory. So far as this single operation 
is of concern, it should be found that, as a unit, it falls outside 
the provisions of section 203(b)(7a).’’ 


The report goes on to recommend the issuance of a certificate cover- 
ing applicant’s operations for ‘‘practical regulatory reasons.’’ These 
are said to result from the fact that most of the airlines served by ap- 
plicant contend they are non-scheduled carriers exempt from most of 
the requirements of the Civil Aeronautics Act, and that if these con- 
tentions are correct and applicant’s operations are not regulated by the 
Commission, he would be subject to no effective regulation at all. The 
issuance of a certificate, adds the report, ‘‘ would be the safest and most 


practical solution’’ and would afford protection to both applicant and 
the public. 





Motor Carrier-Forwarder Revenue Relationship 


Hearings continue in Docket No. 29493—Freight Forwarders-Mo- 
tor Common Carriers, Agreements, the latest being held at Chicago 
November 19 through 26 before Examiners Paul O. Carter and James J. 
Williams. The purpose of the proceedings is to determine, in the light 
of Section 409 of the Interstate Commerce Act, as amended, the form 
and amount of compensation to be paid motor carriers for the transpor- 
tation of traffic transported by them for freight forwarders. Involved 
are so-called ‘‘assembly’’ and ‘‘distribution’’ services performed by 
motor carriers for the forwarders, as well as line-haul truckload move- 
ments in ‘‘terminal-to-terminal’’ service. Hearings have been held 
so far at New York, San Francisco, Kansas City, Atlanta, and Wash- 
ington, in addition to Chicago. At the latter hearing considerable gen- 
eral testimony was offered respecting operations and traffic of indi- 
vidual carriers, followed by cost exhibits of both forwarders and motor 
carriers, supplementing material earlier presented by the Commis- 
sion’s Cost Section. Cross examination and rebuttal on the latter ma- 


terial was deferred until the next hearing, presently scheduled for 
January, 1947. 





Railroad Applications for Motor Carrier Rights 


Presently before the Commission are exceptions to proposed re- 
ports and replies in two important rail applications for motor carrier 
authority, and exceptions in still a third such application. 

The application of the Seaboard Airline Railway, No. MC-86687 and 
subs. is now before the Commission on protestants’ exceptions to the 
examiners’ report and applicant’s reply. An earlier decision of the 
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Commission granting the Seaboard applications was reversed by the 
Supreme Court in American Trucking Associations, Inc. et al v. United 
States et al, 326 U. S. 77, decided June 18, 1945, on the ground that 
competent and material evidence offered by motor carrier protestants 
was improperly excluded by the joint boards hearing the applications 
and the Commission. 

The application of Railway Express Agency, No. MC-66562, Sub. 
702, for motor carrier rights between New York City and Newark is 
also before the Commission on protestants’ exceptions to the examiners’ 
report and applicant’s reply. 

The application of the Central of Georgia Railway in No. MC- 
105632 for motor earrier rights in Georgia, Alabama and Tennessee, has 
reached the stage of protestants’ exceptions to the report of the joint 
board, but applicant has not yet replied. It is considered unlikely that 
reply will be made before the first of next year. 

Application of the New York Central Railroad in No. MC-67916, 
Sub. No. 3, for motor carrier rights in Illinois, Indiana, Ohio and Mis- 
souri is still in the hands of the joint board. Request of the Department 
of Justice for reopening of the case has been, denied by the Commission. 





Public Officials Approve Size and Weight Liberalization 


Three associations of public officials have recently gone on record 
as favoring more liberal motor vehicle size and weight laws. The Amer- 
ican Association of State Highway Officials in April, 1946, adopted 
standards for motor vehicle sizes and weights which are above those 
presently prevailing in most eastern and midwestern states. 

In November, 1946, the National Association of Railroad and Utili- 
ties Commissioners and the American Association of Motor Vehicle Com- 
missioners both approved the standards recommended by the State High- 
way Officials. With legislatures of forty-four states convening in 1947, 
removal of size and weight barriers to motor truck transportation should 
be an important accomplishment in view of the attitude reflected by 
these influential organizations. 





Pacific Northwest Motor Bus Suit 


Three corporations were charged with attempting to monopolize 
and eliminate competition in motor bus transportation between Seattle 
and Portland in violation of the Sherman Anti-Trust Act, in a civil 
action filed in Seattle on Wednesday, November 20th, by the Depart- 
ment of Justice. The defendants were the Puget Sound Power and 
Light Company and two motor carriers, North Coast Transportation 
Company and Independent Stages, Inc., both of Seattle. The complaint 
charges that the Puget Sound Company has controlled both motor car- 
rier operations through interlocking directorates and stock ownership. 
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Freight Forwarder Regulations 


By Gites Morrow 
General Counsel, Freight Forwarders Institute 


Extension of Forwarder Operating Rights Authorized—Operation By 
Use of Combination Rates Beyond Scope of Operating Authority 
Unlawful But Not Prejudicial to Right to Obtain 
Extended Authority 


By report and order dated November 26, 1945, the I. C. C., Division 
4, has approved the application of Arthur J. Brown, d/b/a A. B. C. 
Freight Forwarding and Chicago Clipper Service to transfer the oper- 
ating rights of the said companies to A. B. C. Freight Forwarding Cor- 
poration, and at the same time has authorized an extension of service 
to and from points in a number of states not previously authorized to 
be served. 

Brown was granted a permit to operate under the two trade names 
by order of May 5, 1944, his authority being limited to a movement be- 
tween points in specified counties surrounding New York City and Chi- 
cago. However, applicant has handled shipments between his author- 
ized points and points in a number of other states, under a provision in 
his published tariffs that he will act as the agent of the shipper in for- 
warding such shipments beyond his terminal points via motor carrier, 
assessing a combination of his rate and the published motor carrier rates 
beyond. Citing the application proceedings of Lifschultz Fast Freight 
and American Shipping Company, the Division found this practice to be 
unlawful because it constitutes service as a freight forwarder for which 
applicant has no authority. The Report points out, however, that Brown 
was engaging in such unauthorized operations under lawfully published 
tariffs, and that he had been advised by representatives of the Commis- 
sion that in their opinion his services were lawful. Accordingly, his un- 
lawful operations were held to be no bar to his right to obtain extended 
authority, for which he had subsequently applied. 

One feature of Brown’s service which was considered by the Di- 
vision as partial justification for the extended operating authority was 
the heated car service which he now provides. Protesting forwarders 
urged that this was not a special service, inasmuch as the heated cars 
are furnished by the railroads and are available to all forwarders. Other 
forwarders have made such heated car service available to their shippers, 
but have not attracted sufficient tonnage to make the service an import- 
ant feature of their operations. 





Forwarders Authorized to Increase Their Rates—Ex Parte 162 


The Commission’s decision of December 5, 1946, in Ex Parte No. 162 
and Ex Parte 148, contains the following finding with respect to the 
rates of freight forwarders: 
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18. Freight forwarders may increase their rates and charges si- 
multaneously and ratably, or in direct proportion to analogous 
or corresponding increases made in the freight rates and charges 
of the common carriers whose facilities and transportation services 
they use. No order is considered necessary to enable them to pub- 
lish and file such increased rates, subject to possible protest and 
suspension, other than under section 405 of the act. Appropriate 
orders will be entered under that section upon proper applications. 


Under this finding forwarders will be permitted to increase their 
rates by an amount corresponding to the increase taken by the carriers 
they utilize, but if they desire to make such rates effective on short notice 
it will be necessary for them to make application under section 405 of 
the Act. 





Water Transportation 


By R. GRANVILLE Curry, Editor 


Decision in General Advance Rate Case in Respect to Water Carriers 


By its report made public on December 6, 1946, the Commission 
in Ex Parte No. 162 Increased Railway Rates, Fares, and Charges, 
1946, authorized both rail and water common carriers to increase their 
freight rates and charges on January 1, 1947. This report is referred 
to elsewhere in the JOURNAL. 

After considering a number of contentions made by water carriers 
in this proceeding, the Commission said ‘‘many of these questions are 
before us in Ex Parte No. 164, and issues of such sweeping character 
cannot adequately be determined in the instant proceeding.”’ 

Many views have been expressed concerning the report but gen- 
erally the comments have been favorable. The Commission has been 
particularly commended for reaching a unanimous decision. This 
probably caused some delay but the result was to give greater weight 
and strength to the conclusions reached. Two Commissioners, Chair- 
man Barnard and Commissioner Johnson, did not participate in the 
disposition of the proceeding. 





Uniform System of Accounts for Carriers by Inland 
and Coastal Waterways 


The Commission made public on December 12, 1946, the uniform 
system of accounts which it has prescribed for carriers by inland and 
coastal waterways to be effective January 1, 1947. 

The rules are set forth in considerable detail and cover 120 mimeo- 
graphed pages. 
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Examiners Recommend “Grandfather” Permit to Warner & Tamble 
Transportation Company 


In a proposed report made public December 10, 1946, in Docket No. 
W-64, the Examiners recommend that Russell V. Warner and George 
H. Tamble, doing business as Warner & Tamble Transportation Com- 
pany, of Memphis, Tennessee, be granted a ‘‘grandfather’’ permit to 
perform general towage and freighting of general commodities on the 
White River and between points on the Mississippi River and the II- 
linois Waterway from New Orleans, La. to Chicago and South Chicago, 
Ill.; also to furnish tow boats and barges under charter, lease or other 
arrangement, to persons other than carriers subject to the Interstate 
Commerce Act. Previous exemption of transportation of contractor’s 


equipment was modified by elimination of the words ‘‘used in making 
levees and cut-offs.’’ 





Hoboken Ferry Company Abandonment 


By Order November 14, 1946 in Finance Docket 14920, the Inter- 
state Commerce Commission postponed indefinitely the abandonment 


certificate outstanding in connection with Hoboken Ferry Company 
service. 





Coyle Lines Control 


By decision November 12th in Finance Docket 15385, the Inter- 
state Commerce Commission authorized acquisition by the Mississippi 
Valley Barge Line Company (and, through that carrier, by the Standard 
Unit Navigation Company) and by the Higman Towing Company, joint- 
ly, of control of Coyle Lines Incorporated through stock ownership. 





Brochure on The Port of Oakland 


A member of the Association, Mr. Lloyd B. Hughes, Assistant Port 
Manager of the Port of Oakland, Oakland, California, has furnished 
the JouRNAL with a booklet interestingly describing the Port of Oak- 
land, its municipal terminals, and its comprehensive plans for the future. 

Aside from the reading matter, the booklet is calculated to arrest 
attention because of the remarkably clear series of air-view pictures, 
fourteen in number, used as illustrations. 





Commission Institutes Important Investigations of 
Water Competitive Rates 
The Commission, on December 16, 1946, made the following im- 
portant announcement : 
Upon consideration of the oral argument with respect to the above- 
entitled matter (Ex Parte No. 164) and of brief filed in response to 
the Commission’s notice of July 26, 1946, the Commission has decided to 
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institute 3 investigations of all-rail rates, each of which would deal with 
one of the principal aspects of the general question of water competi- 
tive rates, as follows: (1) Atlantic Coastwise (including Atlantic-Gulf 
of Mexico) ; (2) Intercoastal (Atlantic and Gulf to and from Pacific) ; 
(3) Pacifie Coastwise. It has likewise decided to institute 3 investi- 
gations of the water rates on this competitive traffic. 

Orders of investigation in Nos. 29663 and 29664, pertaining to the 
second group above listed are being issued at this time. In respect of 
the first and third groups it is not feasible to prepare such orders be- 
cause of lack of information necessary to identify with sufficient partic- 
ularity the rates which should be included. The water carriers and 
other interested parties are therefore requested to furnish the Commission 
at the earliest possible date definite suggestions for wording orders which 
would meet the requirements of section 4(a) of the Administrative Pro- 
cedure Act, which is now in effect, that a general notice of proposed rule 
making shall include ‘‘either the terms or substance of the proposed 
rule or a description of the subjects and issues involved.’’ 

The Commission is of the view that for the present it should not 
investigate classification exceptions of any kind and that any compre- 
hensive consideration of such exceptions should await the establishment 
of the uniform classification required by its findings in Class Rate In- 
vestigation, 1939, 262 I. C. C. 447. 

In general, it is not considered feasible or necessary to include 
motor-carrier rates in these investigations. A possible exception exists 
in the case of the Pacific Coastwise rates, as to which, it is believed, 
motor competition may have influenced the existing rail and water rates. 
Parties interested in the Pacific Coastwise situation are requested to 
advise whether the motor carriers in that territory should be made re- 
spondents, and if so, to specify such carriers. 

It is deemed not desirable to include in any of these proceedings the 
question of the lawfulness of divisions of joint rates for all-rail trans- 
portation. 

Since the filing of the original petition by the United States Mari- 
time Commission counsel for certain carriers on inland waterways have 
suggested that water competitive rail rates in which they are interested 
should be included in these investigations. We understand, however, 
that those carriers are not now in a position to specify the additional 
rates which should be included. Future communications from them 
bearing on this aspect of the matter will be given due consideration. 








Recent Court Decisions 
By Warren H. WAGNER 


Jurisdiction of Commission over pipe line owned by refinery and used only to 
transport owner’s own products. 


Champlin Refining Company v. United States. 


On November 18, 1946, the Supreme Court, in No. 21, affirmed the 
findings of the lower Court and the orders of the Commission. (49 Val. 
Rep. 463, 542; 59 Fed. Supp. 978) quoting from the decision of the 
Supreme Court: 

The Interstate Commerce Commission, acting under § 19(a) of 
the Interstate Commerce Act, ordered the appellant to furnish certain 
inventories, schedules, maps and charts of its pipe line property. 
Champlin’s objections that the Act does not authorize the order, or if 
it be construed to do so is unconstitutional, were overruled by the Com- 
mission and again by the District Court which dismissed the company’s 
suit for an injunction. These questions of law are brought here by ap- 
peal. Judicial Code § 238, 28 U. S. C. § 345. 

Champlin owns and operates a line of six-inch pipe five hundred 
and sixteen miles in length lying in five states. Originating at Cham- 
plin’s Enid, Oklahoma refinery, it crosses Kansas, Nebraska, a part of 
South Dakota, and ends in Iowa. It is used only to convey the com- 
pany’s own refinery products to its own terminal stations at Hutchinson, 
Kansas, Superior, Nebraska, and Rock Rapids, Iowa, at each of which 
the line connects with storage facilities from which deliveries are made. 

The statute, so far as relevant, says that it shall apply ‘‘to common 
carriers engaged in’’ ‘‘transportation of oil or other commodity’’ by 
pipe line from one state to another. It provides also, that ‘‘common 
carrier’’ includes ‘‘all pipeline companies.’’ This language on its face 
would seem to cover the appellant’s operation. 

Champlin contends, however, that the ‘‘transportation’’ mentioned 
in the Act does not refer to the carriage of one’s own goods. The Dis- 
trict Court has found that Champlin is the sole owner of the products 
transported through its pipe line; it has never transported, offered to 
transport, or been asked to transport any products belonging to any 
other company or person; its pipe line does not connect with any other 
pipe line but only with storage tanks at the three terminal points; there 
are no facilities for putting any petroleum product into the line other 
than at the Enid refinery ; delivery of the products at the three terminal 
points is made from Champlin’s storage tanks by means of truck racks 
or railroad tank car racks and is not made directly from the pipe line 
in any instance; no tariffs stating transportation charges have been filed 
with the Interstate Commerce Commission or with any State commis- 
sion or regulatory body. 

Because of these facts the appellant suggests that the language and 
holding of this Court concerning the Uncle Sam Oil Company in The 
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Pipe Line Cases, 234 U. S. 548, approved in Valvoline Oil Company v. 
United States, 308 U. S. 141, govern this case. The Uncle Sam Com- 
pany operation is described as ‘‘simply drawing oil from its own wells 
across a state line to its own refinery for its own use, and that is all...” 
The Pipe Line Cases, 234 U. S. 548, 562. The Court considered this was 
not ‘‘transportation’’ within the meaning of the Act. 

But we think it weuld expand the actual holding of that case to ap- 
ply its conclusion to Champlin. The controlling fact under the statute is 
transporting commodities from state to state by pipe line. Admittedly 
Champlin is not a common carrier in the sense of the common law ear- 
rier for hire. However, the Act does not stop at this but goes on to say 
that its use of the term ‘‘common earrier’’ is to include all pipe line 
companies—a meaningless addition if it thereby included only what 
the term without more always had included. While Champlin technic- 
ally is transporting its own oil, manufacturing processes have been 
completed; the oil is not being moved for Champlin’s own use. These 
interstate facilities are operated to put its finished products in the 
market in interstate commerce at the greatest economic advantage. 

Examination of Champlin’s pricing methods supports the view that 
appellant is engaged in transportation even though the products are 
still its own when moved. The District Court found that price at the 
terminal points includes f.o.b. price at the Enid refinery and an addi- 
tional sum called a differential. The differential is the through railroad 
freight rate from Enid to the final destination (usually the purchaser’s 
place of business) less the carrying charges from the pipe line terminal 
to final destination. The District Court found, however, that competi- 
tive and other conditions ‘‘sometimes cause departures from the prices 
arrived at in accordance with the formula above described.’’ Appellant 
states that as to some deliveries ‘‘rail rates were used merely as a basis 
for calculating a delivered price, not as a charge for transportation.” 
Even so, and even though departures from the calculated differential are 
substantial and frequent, we think this practice points up a significant 
distinction from the Uncle Sam case. 

We hold that Champlin’s operation is transportation within the 
meaning of the Act and that the statute supports the Commission’s or- 
der to furnish information. 

Appellant further contends that, as so construed, the Act exceeds 
the commerce power of Congress and violates the due process clause of 
the Fifth Amendment because it is argued that this interpretation con- 
verts a private pipe line into a public utility and requires a private car- 
rier to become a common carrier. But our conclusion rests on no such 

basis and affords no such implication. The power of Congress to regu- 
late interstate commerce is not dependent on the technical common 
carrier status but is quite as extensive over a private carrier. This power 
has yet been invoked only to the extent of requiring Champlin to furnish 
certain information as to facilities being used in interstate marketing of 
its products. The commerce power is adequate to support this require- 
ment whether appellant be considered a private carrier or a common 
carrier. 
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The contention that the statute as so construed violates the due 
process clause by imposing upon a private carrier the obligations of a 
conventional common carrier for hire is too premature and hypothetical 
to warrant consideration on this record. The appellant in its entire 
period of operation has never been asked to carry the products of another 
and may never be. So far, the Commission has made no order which 
changes the appellant’s obligations to any other company or person. 
If it does, it will be timely to consider concrete requirements and their 
specific effects on appellant. At present, appellant is asked only to 
provide information about a subject within the power possessed by Con- 
gress and delegated to the Commission, and that cannot be considered 
a taking of property even if it arouses appellant’s premonitions. 

We hold that the order before us is authorized by statute and that 
in this respect the statute is within the commerce power and does not 
offend the Fifth Amendment. 

Justices Reed, Frankfurter, Douglas and Burton dissented. Quot- 
ing a portion of their dissent : 

It is to be noted, however, that the Pipe Line and Valvoline cases 
did not bring within the scope of the Interstate Commerce Act all pipe 
lines that carried oil interstate. If the companies were common carriers 
in substance, the act made them so in form. Those pipe lines held eov- 
ered by the act in The Pipe Line Cases and Valvoline were found com- 
mon carriers in substance because they purchased and earried all oil 
offered. The Interstate Commerce Act continually has required such 
carriers to be engaged in the transportation of oil or other commodities. 
In The Pipe Line Cases, a company, Uncle Sam Oil Company, though 
a pipe line carrying oil, was held beyond the act’s reach because not en- 


gaged in the transportation of oil as a common carrier within the pur- 
pose of the act. 


“When, as in this case, a company is simply drawing oil from its 
own wells across a state line to its own refinery for its own use, 
and that is all, we do not regard it as falling within the description 


of the act, the transportation being merely an incident to use at the 
end.’’ 234 U. S. at 562. 


There has been no change bearing on this question in the applicable 
acts since The Pipe Line Cases. As a matter of statutory construction, 
We see no reason to change from this Court’s long standing interpreta- 
tion. If Congress desires to undertake regulation of the transportation 
of an interstate carrier, in substance a private carrier, it understands 
the method of approach. 49 U.S. C. § 304(a)(3). There is no perti- 
nent legislative history to support so broad an interpretation of pipe 
line legislation. The evil sought to be remedied wasi the mastery of oil 
through control of the gathering facilities. If a line does not carry oil of 
others, it is not transporting within the contemplation of the act. 

In the Uncle Sam case it was said that the transportation of oil from 
Well to refinery was ‘‘merely an incident to use at the end.’’ We see no 
difference between the use contemplated by the Uncle Sam Company and 


this company. Each carries its own oil for the same ultimate purpose— 
to reach the market. 
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Nor can we see any significant distinction from the Uncle Sam ease 
in the practice of Champlin to use frequently the freight rate from Enid 
to the final destination as a measure of the addition to Enid refinery, 
f.o.b. price that it will charge at its distributing tanks. This practice is 
departed from to meet competition. Naturally some transportation 
cost must be added to the refinery price for deliveries elsewhere. How 
much it is or how it is calculated does not seem to us to bear upon the 
question of whether Champlin is ‘‘a common carrier engaged in the 
transportation of oil’’ within the scope of the act. 

We would have a very different case than the one before us if Con- 
gress had provided that all owners of pipe lines carrying oil in interstate 
commerce should give appropriate information to the Interstate Com- 
merce Commission. This is not what § 19a does. It requires reports 
only from ‘‘every common carrier subject to the provisions’’ of the act. 
When an enterprise is ‘‘subject to the provisions’’ of the act is defined 
by § 1(1)(b) and § 1(3). Therefore it is not § 19a but § 1 that must 
be construed. The definition of § 1 flows not only into § 19a but also 
into various other sections. Once an enterprise is found to be included 
in § 1, the Interstate Commerce Act subjects it to § 19a and other pro- 
visions dealing with common earriers ‘‘subject to’’ the act. Thus, to 
give several instances, it must provide equal and reasonable trans- 
portation to all comers, (§ 1(4)-(6)) ; and it must file a schedule of rates 
(§ 6(1)). If, therefore, any doubt is felt about the applicability of some 
of these requirements, the doubts are properly to be taken into account 
in determining the scope of § 1. The range of servitudes to which this 
pipe line is subjected by including it in § 1 bears vitally upon whether 
such a construction should be given to § 1. 

For the reasons detailed above, we do not think that Champlin is 
covered by the act and we would reverse the decree of the District Court. 
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List of New Members* 


Walter L. Baumgartner, (A) 839 17th 
a. W., Hill Bldg., Washington 
é & «. 


Philip N. Bernstein, (A) 65 Bank Street, 
Waterbury 18, Conn. 


Emmet J. Brennan, (A) 418 Olive Street, 
St. Louis 2, Missouri. 


Wilbur G. Brown, (B) T. M., Hart- 
Bartlett-Sturtevant Grain Co., 1000 
Board of Trade Bldg., Kansas City 6, 
Missouri. 


Robert C. Cannada, (A) 623-25 Stand- 
ard Life Building, Jackson 42, Miss. 
John B. Cullen, (A) 900 Investment 
Bldg., Washington, D. C 

Virgil E. McKeever, (B) T. M., Amer- 


ican Dairies, Inc., 2438 Broadway, Kan- 
sas City 10, Mo. 


Cassatt (Martz, (A) 1019-27 Security 
Trust Bldg., Indianapolis 4, Indiana. 
G. H. Matthews, (B) F. T. M., Cona- 
way-Cooper Co., 4545 North Hunting- 

ton Drive, Los Angeles 32, Calif. 

C. Willard Max, (A) 418 Olive St., Suite 
1105, St. Louis 2, Missouri. 

William B. O’Leary, (B) T. M., Under- 
wood Corporation, 581 Capitol Ave., 
Hartford 6, Connecticut. 

Floyd B. Piper, (B) 1425 Liberty Bank 
Bldg., Buffalo 2, N. Y. 

Albert Saikley, (A) 206 Daniel Building, 
Danville, Illinois. 

Nelson K. Thomas, (B) Secy. & T. M., 
The St. Joseph Grain Exchange, 1404 
Corby Building, St. Joseph 9, Missouri. 

Miller Walton, (A) 1312 Congress Bldg., 
Miami 32, Florida. 


REINSTATED TO MEMBERSHIP 1946-47 


Mr. Bert Collins, (B) 140 Cedar Street, 
New York, N. Y. 

C. I. Schafer, (B) 60 Heiskell Avenue, 
Echo Point, Wheeling, W. Va. 


Thomas N. Cook, (B) Vice President & 
Gen'l. Mgr., Ocean Steamship Co., of 
Savannah, Pier 46, North River, New 
York 14, N. Y. 


MEMBERSHIP RESUMED—FORMERLY IN MILITARY SERVICE 


Thomas O. Broker, (A) 239 Cypress 
Ave., Bogota, N. J. 

William we Dalton, (A) Wardman Park 
Hotel, Washington, Dm. &. 

Gerald B. Faigle, (B) 65 Allenwood Road, 
Great Neck, N. Y. 

Harold R. Hendrick, (B) Cincinnati 
Chemical Works, Inc., Evanston Sta- 
tion—Box 20, Cincinnati, Ohio. 
William C. Hutchison, (B) 2000 Park 
Avenue, Sanford, Florida. 


—————_— 


*Electéd to membership during December 


James H. 


Robert M. Kerr, (A) 830 American 
Bank Bldg., Portland, Oregon. 

Henry J. Korten, (B) Boston Post Road, 
Pelham Manor, N. Y. 

Lyons, 


1200 Fidelity Bldg., 
Kansas City, Mo. 


Stanley J. Maciula, 55 Merselis Ave., 


Clifton, N. J. 


A. E. Morris, T. C. (A) 5934 Vanderbilt 


Ave., Dallas 6, Texas. 


, 1946. 
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Meetings of Regional Chapters 


District No. 1 Chapter 
Howard M. Waybright, President, 250 Stuart Street, Boston, Mass- 
achusetts. 


Baltimore Chapter 
Arthur M. Bastress, Chairman, G.F.A., Maryland & Pennsylvania 
Railroad Company, 135 West North Avenue, Baltimore, Maryland. 
Meets: At the call of the Chairman. 
Members of the National Association are cordially invited to attend 
any of the regular dinners or meelings of the Baltimore Chapter. 


Chicago Chapter 
J. L. Sheppard, Chairman, Assistant Vice-President, Illinois Cen- 
tral System, 135 East 11th Place, Chicago 5, Illinois. 
Meets: 12.15 P. M. First Friday of each month at the Traffic Club 
Rooms of the Palmer House, Chicago. 


District of Columbia Chapter 
Edward F. Lacey, Chairman, Munsey Bldg., Washington 4, D. C. 
Meets at the call of the Chairman. 
Out-of-town members are invited to attend the luncheons of the 
D. C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10.30 of the day of 
the luncheon so that reservation can be made. 


Michigan Chapter 


Edmund M. Brady, Chairman, 2280 Penobscot Building, Detroit, 
Michigan. 


Kansas City, Missouri, Chapter 
Walter R. Scott, President, Executive Vice President, Kansas City 
Board of Trade, 1419 Board of Trade Building, Kansas City, Missouri. 
Meets: Board of Directors Room, Kansas City Chamber of Com- 
merce. The meetings are to be held in the evening and are monthly. 


Metropolitan New York Chapter 


A. C. Welsh, Chairman, 26 Court St., Brooklyn, N. Y. 
Meets: (The date and place of meetings announced by notice). 


N. B.: Members within each of the several districts may at their own expense with 
the approval of the vice-president of the district, organize and maintain district and 
local chapters which may send delegates to annual or other meetings of the Associa- 
tion. Such chapters must conform to the constitution and by-laws of the Association, 
provided, however, that membership in the Association of Interstate Commerce 
Commission Practitioners shall be deemed a condition precedent to membership in 
any chapter. (Constitution—section 5, Article IV.) 

(Sample charter, i.e., that of the District of Columbia Chapter, will be found on 
pages 120-122 of December, 1939, JourNat.) 
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Minneapolis Chapter 
Ninth District Chapter 


S. M. Low, Western Traffic Manager, The Koppers Co., 1000 North 
Hamline Ave., St. Paul 4, Minn. 


Meets: 6:00 P. M. Second Tuesday of each month, Y. M. C. A., 
Minneapolis, Minn. 
Philadelphia Chapter 
G. Lloyd Wilson, Chairman, 203 Logan Hall, University ot renn- 
sylvania, Philadelphia, Pennsylvania. 
Pittsburgh Chapter 


F. M. Garland, Chairman, G. T. M., Pressed Steel Car Co., 2500 
soppers Bldg., Pittsburgh, Pennsylvania. 


Meets: 7.30 P. M. Last Monday of each month, Traffic Club of 
Pittsburgh, Hotel William Penn. 
San Francisco Chapter 


Marvin Handler, Chairman, 465 California Street, San Francisco, 
California. 


Meets: Commercial Club, San Francisco, California—quarterly. 
Southern California Chapter 


L. H. Stewart, Chairman, 354 South Spring St., Los Angetes, 
California. 





CHAPTER NEWS 
New Officers Elected By District No. 1 Chapter 


The following were elected officers and directors of District No. 1 
Chapter at its 4th Annual Meeting held at the Parker House, Boston, 


Massachusetts, October 16, 1946: 
President 
Howard M. Waybright, (B), 250 Stuart Street, Boston, Mass- 
achusetts. 
Vice-Presidents 


Henry E. Foley, (A), 10 Postoffice Square, Boston, Massachusetts. 


Robert J. Fletcher, (A), Boston & Maine Railroad, 150 Causeway 
Street, Boston, Massachusetts. 


Frank 8. Davis, (B), Manager, Maritime Association, Boston Cham- 
ber of Commerce, 80 Federal Street, Boston, Massachusetts. 
Secretary-Treasurer 
Mary E. Kelley, (A), 53 State Street, Boston 9, Massachusetts. 
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Directors 

A. E. Allen, (B), 22 Grove Street, Point Independence, Massachu- 
setts. 

H. D. Arnold, (B), T. M., Textile Traffic Association, 303 Turks 
Head Building, Providence 3, R. I. 

F. J. Gill, (B), T. M., Oxford Paper Company, Portland, Maine. 

J. A. Kline, (A), 45 Milk Street, Boston, Massachusetts. 

J. R. MacAnanny, (B), Boston & Maine Railroad, 150 Causeway 
Street, Boston, Massachusetts. 

O. C. Peterson, (B), Mgr., N. H. Motor Rate Bureau, 795 Elm 
Street, Manchester, N. H. 

A. A. Raphael, (B), New England Paper & Pulp Traffic Association, 
60 Batterymarch Street, Boston, Massachusetts. 

C. D. Smith, (B), Eastern States Farmers Exchange, West Spring- 
field, Massachusetts. 

J. H. Sturtevant, (A), 262 Washington Street, Boston 8, Mass- 
achusetts. 

R. S. Woodberry, (B), Treasurer, New England Motor Rate Bu- 
reau, Inc., 262 Washington Street, Boston 8, Massachusetts. 





Practice Before Regulatory Bodies By Non-Lawyers 
Discussed at Baltimore Chapter Meeting 


The Baltimore Chapter held its monthly dinner meeting at the 
Lord Baltimore Hotel on Monday evening, November 25. 

The group was addressed by Mr. W. C. Purnell, of the Western 
Maryland Railway legal staff, who discussed the practice of non-lawyers 
before regulatory bodies. He readily recognized the need for them in 
rate cases before the I. C. C., but did not feel their practice should be 
extended to finance and other cases strictly of a legal nature, nor to 
practice before state bodies. A general discussion of the subject and the 
Childe Case followed. 

The next meeting of the Chapter will be on Monday evening, 
December 23. 





Mr. J. D. Lawson Addresses Chicago Chapter 


At its monthly luncheon meeting in the Traffic Club Rooms at the 
Palmer House, on December 6th, the Chicago Chapter members listened 
to an address by Mr. J. D. Lawson, Manager, Commerce Department, 
Central States Motor Freight Bureau, Inc., on ‘‘The Motor Carrier and 
Reconversion.’’ 





D. C. Chapter Elects New Officers 


At the November meeting of the District of Columbia Chapter the 
entire slate of officers for 1945-46 was re-elected. They are: 
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Chairman 


Edward F. Lacey, (B), Executive Secretary, National Industrial 
Traffic League, 450 Munsey Building, Washington 4, D. C. 


, Vice-Chairman 


Charles E. Bell, (B), Investment Building, Washington 5, D. C. 
Mr. Bell is also Treasurer of the national organization. 


Secretary-Treasurer 
Karl L. Wilson, (A), Assistant General Manager, Middle Atlantic 


States Motor Carrier Conference, Inc., Earle Building, Washington 4, 
D. C. 


Executive Committee 

John D. Battle, (B), Executive Secretary, National Coal Associa- 
tion, 804 Southern Building, Washington 5, D. C. 

J. Carter Fort, (A), Vice-President and General Counsel, Asso- 
ciation of American Railroads, Transportation Building, Washington 
6, D. C. 

reorge H. Muckley, (A), General Attorney, Southern Pacifie Lines, 
Transportation Building, Washington 6, D. C. 

Roland Rice, (A), General Counsel, American Trucking Associa- 
tions, 1424 16th Street, N. W., Washington 6, D. C. 


* * * 


At the luncheon meeting attended by forty members and guests at 
the Ambassador Hotel, Tuesday, December 17, Mr. J. Carter Fort led the 
discussion on the very timely topic ‘‘Regulation of Lobbying.’’ Mr. 
Fort explained the provisions of Title III of the recently enacted Con- 
gressional Reorganization Bill, following which the meeting was thrown 
open for discussion and many interesting phases of it were developed. 





Metropolitan New York Chapter Reorganizes 


The Metropolitan N. Y. Chapter, which has been inactive since World 
War II, held its first post-war luncheon meeting at the Hotel Astor, 
New York City on Wednesday, November 20. Forty-five members and 
guests attended the luncheon and heard Mr. Arne C. Wiprud speak 
on Anti-Trust Violation in Current Rate Making. 

The December meeting of this group is scheduled for December 18. 





Some Aspects of Routing Discussed By Mr. Walter Sewrey 
Before 9th District Chapter 


The regular dinner meeting of the 9th District Chapter was held 
at the Y. M. C. A. on Tuesday, December 10, at six o’clock. 

Mr. Walter Sewrey, Traffic Manager of Andersen Corporation, 
Bayport, Minnesota, spoke on ‘‘Some Aspects of Routing.’’ 
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Election of Officers at Annual Meeting of San Francisco Chapter 


The Annual Meeting of the San Francisco Chapter was held on 
October 8, and the following were elected officers for 1946-47 : 


Chairman . 
Marvin Handler, (A), 465 California Street, San Francisco, Cali- 
fornia. 
Vice-Chairman 
Leslie N. Bradshaw, (A), Railroad Commission, State Building, 
Civie Center, San Francisco 2, California. 


Secretary-Treasurer 
James H. Morrison, (B), Railroad Commission, State Building, 
Civie Center, San Francisco 2, California. 


Executive Committee 

John E. Hennessey, (A), Western Pacific Railroad, 526 Mission 
Street, San Francisco 2, California. 

Nolan E. Keller, (B), T. M., Pacifie Portland Cement Company, 
417 Montgomery Street, San Francisco, California. 

J. Richard Townsend, (A), 890 Mills Building, San Francisco, 
California. 

James W. Mulgrew, (B), Railroad Commission, State Building, 
Civie Center, San Francisco 2, California. 


Program Committee 
John E. Hennessey, (A), Chairman, Western Pacific, Railroad, 526 
Mission Street, San Francisco, California. 
Seott Elder, 310 Sansome Street, San Franciseo 4, California. 
William M. Larimore, (B), 149 California Street, San Francisco 11, 
California. 
James W. Mulgrew, (B), Railroad Commission, State Building, 
Civie Center, San Francisco 2, California. 
Membership Committee 
D. T. Costello, (B), Chairman, Western Pacific Railroad, Rm. 101, 
526 Mission Street, San Francisco, California. 
Carl J. Riedy, (B), Traffic Department, California Packing Cor- 
poration, 101 California Street, San Francisco, California. 
Howard G. Freas, (B), Railroad Commission, State Building, Civic 
Center, San Francisco, California. 
rerald H. Trautman, (A), 1400 Balfour Building, San Francisco, 
California. 
Legislative Committee 
W. G. Stone, (B), Chairman, Manager, Transportation Department, 
Chamber of Commerce, Sacramento, California. 
Walter A. Rohde, (B), Manager, Transportation Department, 
Chamber of Commerce, 333 Pine Street, San Francisco, California. 
Edson Abel, (A), 2161 Allston Way, Berkeley 4, California. 
Clair MacLeod, (A), 111 Sutter Street, San Francisco, California. 
James E. Lyons, (A), Southern Pacifie Company, 65 Market Street, 
San Francisco, California. 
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